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The case of Roehm v. Horst, recently de- 
cided by the Supreme Court of the United 
States,‘involving a question of breach of con- 
tract by renunciation before performance, is 
perhaps as interesting and instructive as any 
that hus recently come before the courts. 
The facts are somewhat complicated and 
too lengthy to state here, but the ruling of 
the court was, in substance, that an un- 
qualified and positive refusal to perform a 
contract, though the performance thereof is 
not yet due, may, if the renunciation goes to 
the whole contract, be treated as a complete 
breach which will entitle the injured party to 
bring his action at once, and,that the dama- 
ges for breach of a contract by renunciation 
thereof before performance is due are meas- 
ured by what the injured party would have 
suffered by the continued breach of the other 
party down to the time of complete perform- 
ance, less any abatement by reason of cir- 
cumstances of which he ought reasonably to 
have availed himself. The opinion of the 
court by Mr. Justice Faller is very learned, 
and exhaustively reviews the authorities on 
the subject. 





A recent legislature of Connecticut under- 
took to suppress the publication of criminal 
news, and to that end enacted a statute pro- 
viding for the punishment of persons who 
shall sell, or have in possession with intent to 
sell, papers devoted to the publication of 
criminal news, police reports and stories of 
crime. 

In the late case of State v. McKee, the 
Supreme Court of Errors of Connecticut 
passed upon the constitutionality of the act. 
It was contended by those opposed to the 
enactment that it was in violation of the con- 
stitution providing that every citizen may 
freely speak, write and publish his sentiments 
on all subjects, and also declaring that no law 
shall ever be passed to restrain the liberty of 
speech or of the press. But the court thought 
and held otherwise, deciding that the act was 
within the police power of the legislature. 





‘‘Every citizen,’’ says Hammersley, J., speak- 
ing for.the court ‘‘has an equal right to use 
his mental endowments as well as his prop- 
erty, in any harmless occupation or manner ; 
but he has no right to use them so as to in- 
jure his fellow citizens, or to endanger the 
vital interests of society. Immunity in the 
mischievous use is as inconsistent with civil 
liberty as prohibition of the harmless use. 
Both arise from the equal right of all to pro- 
tection of law in the enjoyment of individual 
freedom of action, which is the ultimate 
fundamental principle. This truth is plainly 
expressed in the language of sections 3 and 5. 
The liberty protected is not the right to per- 
petrate acts of licentiousness, or any act in- 
consistent with the peace or safety of the 
State. Freedom of speech and press does 
not include the abuse of the power of tongue 
or pen, any more than freedom of other ac- 
tion includes an injurious use of one’s occu- 
pation, business or property.’’ 

The court held also that the legislature has 
the power to declare that the publication and 
sale of a newspaper devoted to criminal news 
and stories of crime endanger the public 
morals, and to prohibit the same, and it is 
immaterial whether the conduct described in 
the statute has been theretofore held suffi- 
cient to support an indictment at common 
law for nuisance or libel. 





Another interesting question of constitu- 
tional law, and one concerning the police 
power of municipal bodies, was presented to 
the Supreme Court of North Carolina, in 
State v. Hill. It was there held that a city 
ordinance providing that all scavenger work 
of the city shall be done by licensed scaven- 
gers, fixing the time when closets must be 
cleaned and the charges for cleaning them, 
and giving the board of health power to de- 
cide who are competent bidders for this 
work, is in derogation of common right, and, 
in the absence of a showing that it is reason- 
ably necessary and just, must be held in- 
valid, so far as it applies to a defendant 
prosecuted under it for cleaning a closet 
without a license as a scavenger. The court 
very properly says that the ordinance 
‘takes away from the citizen a natural and 
necessary right without apparent necessity, 
and substitutes nothing adequate to take its 
place. The owner cannot clean his own 
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premises, no matter how filthy they may be- 
come, and the public scavenger cannot be 
made to clean them oftener than once 
month without an order from the superin- 
tendent of health. This case does not ques- 
tion the right of the city to clean all closets, 
or to have them cleaned or kept clean ; but it 
involves the right of the owner himself to 
clean up. If the ordinance has that effect— 
and the State claims that it has such an ef- 
fect—then it is void, at least pro tanto. In 
this particular the effect of the ordinance is 
not to keep the city clean, but rather to keep 
it dirty, for the time being. It isa matter of 
common knowledge that refuse matter quickly 
decays during the summer months, and it can 
scarcely be contended that merely a monthly 
cleaning is sufficient to keep aclosetin a 
healthy condition in a warm climate. Are 
the rates allowed to the public scavenger 
reasonable? If the ordinance were other- 
wise valid, we would hesitate to interfere 
with it on this ground alone, and we do not 
decide it as a matter of law; but to us it 
seems*questionable.’’ 








NOTES OF IMPORTANT DECISIONS. 


ABATEMENT AND REVIVAL — ACTIONS IN DIF- 
FERENT JURISDICTIONS. — The Court of Civil 
Appeals of Texas decide, in International & E.N. 
R. Co. v. Barton, 57 S. W. Rep. 292, that where 
two suits are pending between the same parties 
for the same cause of action, plaintiff, on the 
filing of a plea in abatement in the one, may, by 
paying the costs and dismissing the other, pro- 
ceed in the former; and that the pendency ofa 
prior suit in a federal court will not abate a suit 
subsequently brought in a State court between 
the same parties and for the same cause, though 
the two courts may sit in the same State and have 
the same territorial jurisdiction, since federal 
courts, deriving their powers from a different 
sovereignty from State courts, are foreign juris- 
dictions. The court said: 

“The principal question presented for decision 
is the ruling of the court on the plea in abate- 
ment. ‘This question has been elaborately and 
skillfully presented in the briefs submitted by the 
respective parties, and, after due consideration, 
we have reached the conclusion that the plea was 
properly overruled. It presented, in substance, 
the following facts: Appellee had instituted a 
former suit in the District Court of Travis County, 
upon the same cause of action presented in this 
suit, against appellant and the Pullman Palace 
Car Company, which suit had been removed to 





the Circuit Court of the United States. But in 
response to the plea it was shown by proof that 
appellee had paid all the costs in the State court 
and in the federal court in the case described in 
the plea of abatement, and had filed in each of 
said courts a motion to dismiss the former cause, 
and elected to abandon the former and prosecute 
this suit. This right of election seems to have 
been recognized and approved by our supreme 
court. Payne v. Benhem, 16 Tex. 364; Trawick 
v. Martin Brown Co., 74 Tex. 522, 12S. W. Rep. 
216. See, also, Wilson v. Millican (Ky.), 42S. 
W. Rep. 660, 42 L. R. A. 449. Furthermore, we 
concur with counsel for appellee that, as the fed- 
eral courts derive their power and jurisdiction 
from a different sovereignty from that of the 
State courts, in that sense they are foreign juris- 
dictions, in like manner as the courts of different 
States are foreign to each other; and, therefore, 
the pendency of a prior suit in a federal court will 
not abate a suit subsequently brought in a State 
court between the same parties and for the same 
cause of action, although the two courts may sit 
in the same State and have the same territorial 
jurisdiction. On this subject there is conflict in 
the decisions, but we think the weight of authority 
supports appellee's contention. Cooper v. New- 
ell, 173 U. 8. 555, 19 Sup. Ct. Rep. 506, 43 L. Ed. 
808; Gordon vy. Gilfoil, 99 U. S. 169, 25 L. Ed. 
383; Hyde v. Stone, 20 How. 170, 15 L. Kd. 874; 
The Kalorama, 10 Wall. 204, 19 L. Ed. 944; 
Stanton v. Embrey, 93 U. S. 448, 23 L. Ed. 983; 
Insurance Co. v. Harris, 96 U. S. 331, 24 L. Ed. 
959; Short v. Hepburn, 21 C. C. A. 252,75 Fed. 
Rep. 113; Latham v. Chafee (C. C.), 7 Fed. Rep. 
520; Logan v. Greenlaw (C. C.),12 Fed. Rep. 10; 
Crescent City Live Stock, Landing & Slaughter 
House Co. v. Butchers’ Union Live Stock, Land- 
ing & Slaughter House Co. (C. C.), 12 Fed. Rep. 
225; Weaver v. Field (C. C.), 16 Fed. Rep. 22; 
Hurst v. Everett (C. C.), 21 Fed. Rep. 218; 
Briggs v. Stroud (C. C.), 58 Fed. Rep. 720; Coe 
v. Aiken (C. C.), 50 Fed. Rep. 640; Pearce v. 
Feagans (C. C.), 39 Fed. Rep. 587; Beekman v. 
Railway Co. (C. C.), 35 Fed. Rep. 3; Rejall v. 
Greenhood (C. C.), 60 Fed. Rep. 786; Merritt v. 
Barge Co., 24 C. C. A. 530,76 Fed. Rep. 228; 
Zimmerman v. So Relle, 25 C. C. A. 518, 80 Fed. 
Rep. 419; Hughes v. Green, 28 C. C. A. 537, 84 
Fed. Rep. 833; Bank v. Bonney, 101 N. Y. 173, 4 
N.E. Rep. 332; Litchfield v. City of Brooklyn 
(City Ct. Brook.), 34 N. Y. Supp. 1090; Checkley 
v. Steamship Co., 60 How. Prac. 511; Wood y. 
Lake, 13 Wis. 84; Wurtz v. Hart, 13 Iowa, 518; 
Hampton’s Heirs v. Barrett, 12 La. 159; Caine v. 
Railway Co. (Wash.), 41 Pac. Rep. 904.”’ 





ALIENATION OF HUSBAND'S AFFECTIONS — 
ACTION OF WIFE. — It is decided by the Court of 
Appeals of Kentucky, in Deitzman v. Mullin, that 
under Kentucky Statute, sec. 2128, empowering 
a married woman to sue and be sued as a 
single woman, the wife may maintain an action 
against one who entices her husband from her 
and alienates his affections. The court says: 
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‘The question presented here is, can a married 
woman maintain an action against one who en- 
tices her hushand from her and alienates her af- 
fections?, Atcommon law marriage is considered 
in no other light than,a civil contract, and the 
holiness of the matrimonial state is left entirely 
to the ecclesiastical law. The temporal eourts 
consider unlawful marriage a3 a civil incoa- 
venience. To punish or annul unscriptural mar- 
riages is the province of the spiritual courts, 
which act pro salute anime. 1 Bl. Comm. 432. 
The common law recognizes the right of either 
husband or wife to maintain a suit for the restitu- 
tion of conjugal rights when either is guilty of 
injury of subtraction without sufficient reason, in 
which case the ecclesiastical courts compel them 
to come together. 3 Bl. Comm. 94. At common 
law the husband and wife are treated as one per- 
son. Marriage operates as a suspension, in most 
respects, of the legal existence of the latter. All 
the disabilities of married women spring from the 
supposed unity of husband and wife. At common 
law the right of the wife to the consortium of her 
husband exists. In the ecclesiastical jurisdiction, 
which is exercised concurrently with that of the 
common law, the rights of the wife to the con- 
sortium of the husband are recognized and en- 
forced. While the court did not give her dama- 
ges for the loss of the consortium of the husband, 
but restored to her the thing itself, this was a 
distinct recognition of the rights of the wife by 
the ecclesiastical law of England, which was 
founded upon the principles of the civil Jaw. 1 Bl. 
Comm. 442; 3 Bl. Comm. 139,140. If the domin- 
ion which the common law gave the husband 
over the property and personal rights of the wife 
has been taken away from him and conferred 
upon her, and remedies conformable with the 
spirit of the civil law have been given to the wife 
for the redress of injuries to her person, property 
and personal rights, an action in her own name 
for the loss of the consortium of her busband, 


against one who wrongfully deprived her of it, 


may be maintained, unless the consortium of her 
husband is not one of her personal rights. It is 
not questioned that the law gives the husband the 
right to maintain an action against one who de- 
prives him of the consortium of his wife. The law 
gives the wife the right to her husband’s support, 
society and affection. If the right is invaded, a 
flagrant wrong has been committed. It is the 
boast of the common law that there is no wrong 
without a remedy. It would be a reproach tothe 
law if there was no remedy for a wrong like this. 
There isa maxim that ‘reason is the life of the 
law.’ Certainly it would be against reason to 
give the husband the right of action for an injury, 
but deny the same to the wife for suffering a like 
one. The reason which gives the husband an ac- 
tion against one who deprives him of the society 
and affection of his wife supports a rule which 
would give the wife the same remedy. Some 
courts hold that at common law an action like the 
one here can be maintained by the wife. The 





right to the society of his wife is no greater to the 
husband than her right to his society. Marriage 
gives to each the same right in that regard. 
Each is entitled to the society and affection of the 
other. They both spring from marriage con- 
tract and are mutual in character. It has been 
said by some courts that these reciprocal rights 
are regarded as property of the respective parties. 
It is not necessary to enter into a discussion of 
the question as to whether this action could be 
maintained under the common law. If shé could 
not maintain such an action at common law, it 
was because there was no remedy available to her 
fora vindication of the right. If the statutes supply 
the remedy, she is clothed with a right to enforce 
a meritorious cause of action. In Big. Torts, 
153, itis said: ‘To entice away, or to corrupt 
the mind and affections of one’s consort, is a civil 
wrong for which the offender is liable.to the in- 
jured husband or wife.’ The gist of the action is 
not in the loss of assistance, but the loss of con- 
sortium of the wife or husband, under which 
terms are usually included the persons, affection, 
society and aid. Cooley, Torts, 228, says: ‘We 
see no reason why such an action should not be 
supported where by the statute the wife is al- 
lowed, for her own benefit, to sue for personal 
wrongs sufféred by her.’ In Jaynes v. Jaynes, 39 
Hun, 40, it is said: ‘These reciprocal rights may 
be regarded as the property of the respective 
parties, in the broad sense of the word, property, 
which includes things not tangible or visible, and 
applies to whatever is exclusively one’s own.’ In 
Foot v. Card, 58 Conn. 1, 18 Atl. Rep. 1027, 6 L. 
R. A. 829, it was held that the right of the hus- 
band to the affections and society of the wife bas 
ever been regarded as a valuable property right, 
and he has always been permitted to sue for the 
loss of it. Upon principle, this right is as val- 
uable to her as is that of the husband to him. 
In Seaver v. Adams (N. H.), 19 Atl. Rep. 776, it 
is said: ‘As, in natural justice, no reason exists 
why the right of the wife to maintain an action 
against the seductress of her husband should not 
be co-extensive with his right of action against 
her seducer, nothing but imperative necessity 
would justify a decision to the contrary.’ The 
right of the wife to maintain such a suit as this 
is supported by Westlake v. Westlake, 34 Ohio 
St. 633; Bennett v. Bennett, 116 N. Y. 584, 23 N. 
E. Rep. 17,6 L. R. A. 553; Jaynes v. Jaynes, 39 
Hun, 40; Warner y. Miller, 17 Abb. N. C. 221; 
Haynes v. Nowlin, 129 Ind. 581, 29 N. E. Rep. 
389, 14 L. R. A. 787; Foot v. Card, 58 Conn. 1, 18 
Atl. Rep. 1027,6 L. R. A. 829; Seaver v. Adams 
(N. H.), 19 Atl. Rep. 776. If the wife was de- 
prived of a redress at common law when her hus- 
band was taken away from her by the improper 
influence of others, it is because of its barbarity, 
which made the wife the mere servant of the 
husband, and deprived her of all right to redress 
her personal wrongs, except by his will. The 
doctrine of feudal times gave many and compre- 
hensive rights to the baron, but few to the feme. 
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Since such barbarous times generations have 
succeeded generations, and each one has increased 
in enlightened thought, before which the harsh 
doctrines and unreasonable rules of the common 
law have fallen. In many cases when the courts 
could not refuse to apply them, some of the leg- 
islatures of the several States in this Union have 
by wise enactments destroyed them. Relics of 
barbarism in the forms of law cannot stand before 
the progress of enlightened ages. Kentucky has 
kept pace with the age, and has given to the wife 
the right to sue and be sued asa single woman. 
Section 2128, Ky. St., reads as follows: ‘A mar- 
ried woman may take, acquire and hold property, 
real and personal, by gift, devise or descent, or 
by purchase, and she may, in her own name, as 
if she were unmarried, sell and dispose of her 
personal property. She may make contracts and 
sue and be sued, as a single woman. * * *° 
This legislation is'a step in the direction of the 
abrogation of the common law unity of husband 
and wife. As the wife has the right to the con- 
sortium of her husband, and deprivation inflicts 
an injury to her personal rights, and as the stat- 
ute we have quoted affords the remedy by allow- 
ing her to maintain an action independent of and 
regardless of the wishes of her husband, we are 
of the opinion that the court below erred in sus- 
taining a demurrer to the petition.” 





ACTION BY AGENT.—In Carter v. Southern Ry., 
36 S. E. Rep. 308, decided by the Supreme Court 
of Georgia, it was held that a person who, having 
in charge as agent the goods of another, makes 
with a common carrier a contract to ship such 
goods, in which the agency is not disclosed, may 
maintain an action in his own name for a breach 
of such contract. The court said in part: 

‘The courts of both this country and England 
are now, with a few exceptions, all agreed that, 
where the consignor makes the contract of ship- 
ment with the carrier, he may bring an action 
for loss of or injury to the consignment, al- 
though he may not be the actual owner of the 
property. In such a case the privity of con- 
tract between the carrier and the consignor is 
a sufficient foundation on which to base the ac- 
tion. It is also well settled by the authorities 
that where a consignor, who is himself not the 
real owner, recovers damages from the carrier 
fora breach of the contract of carriage, the re- 
covery inures to the benefit of the owner, and 
the consignor is regarded simply as the trustee 
of an express trust. It would seem to follow 
necessarily from this that a recovery by the 
consignor for a breach of the contract would 
be a bar to an action by the owner in tort for 
the injury done him. The English courts have, 
so far as we are aware, uniformly adhered to 
the rule that an action for a breach of a con- 
tract of carriage made with the consignor may 
be maintained by him. In Davis v. James, 5 
Burrows, 2680, a decision rendered in 1770, it 
was held that ‘action lies against carrier in name 





of consignor, who agreed with him and was to 
pay him.’ The question was squarely made in that 
case, and the court reached the conclusion above 
indicated. Lord Mansfield said, in the opinion 
which he rendered in that case: ‘This is an 
action upon the agreement between the plaintiffs 
and the carrier. ‘The plaintiffs were to pay him. 
Therefore the action is properly brought by the 
persons who agreed with him and were to pay 
him.’ This decision, as above stated, was uni- 
formly adhered to by the English courts, and, 
there being in this State no statute law in conflict 
with the rule therein announced, it became, by 
force of our adopting statute, the law of this 
State. In Moore v. Wilson, 1 Term R. 659, the 
doctrine announced in the case just referred to 
was reaffirmed, and the court held further that it 
was immaterial whether the hire was to be paid 
by the consignor or the consignee, as the former 
was, in law, liable to the carrier for the hire. In 
Joseph v. Knox, 3 Camp. 320, it was held that 
an action by the consignor would lie. The opin- 
ion was rendered by Lord Ellenborough, who 
said: ‘I am of opinion that this action well lies. 
There is a privity of contract established between 
these parties by means of the bill of lading. 
That states that the goods were shipped by the 
plaintiffs, and that the freight for them was 
paid by the plaintiffs in London. ‘To the plaint- 
iffs, therefore, from whom the consideration 
moves, and to whom the promise is made, the 
defendant is liable for the non-delivery of the 
goods. After such a bill of lading has been signed 
by his agent, he cannot say to the shipper they 
have no interest in the goods and are not damni- 
fied by bis breach of contract. I think the plaint- 
iffs are entitled to recover the value of the goods, 
and they will hold the sum recovered as trustees 
for the real owner.’ In Dunlop v. Lambert, 6 
Clark & F. *600, the House of Lords held: 
‘Though, generally speaking, where there is a 
delivery to a carrier to deliver to a consignee, the 
latter is the proper person to bring the action 
against the carrier; yet, if the consignor make a 
special contract with the carrier, such contract 
supersedes the necessity of showing the owner- 
ship in the goods, and the consignor may main- 
tain the action, though the goods may be the 
property of the consignee.’ The ‘special con- 
tract’ referred to in the above quotation was 
simply a bill of lading declaring that the goods 
were to be delivered to Matthew Robson, ‘freight 
for the same goods being paid by William Dunlop 
& Co.,’ the plaintiffs. The case of Dawes v. Peck, 
8 Term R. 330, is sometimes cited as authority 
for a contrary rule. ‘That case is thus commented 
upon and distinguished by Judge Turley in the 
case of Carter v. Graves, 9 Yerg. 446, 450. In 
that case ‘an action on the case was brought by a 
consignor against a common carrier for not 
safely carrying, according to his undertaking, in 
consideration of a certain hire and reward to be 
therefor paid, two casks of gin from London to 
one Thomas Aday at Hillmorton, in Warwick- 
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shire. The court determined that, if a consignor 
of goods deliver them to a particular carrier by 
the order of a consignee, and they be afterwards 
lost, the consignor cannot maintain an action 
against the carrier, and that the action can only 
be maintained by the consignee. In this case 
there is no contract with the consignor by the 
carrier for the delivery of the articles; the freight 
is not paid by him; the property is delivered to a 
carrier specified by the consignee; and, more 
than all, the court, in the opinions delivered, 
refer to the cases of Davis v. James, 5 Burrows, 
2680, and Moore v. Wilson, 1 Term R. 659, and 
recognize them as sound authority.’ <A leading 
American case is Blanchard v. Page, 8 Gray, 
281, where, after an elaborate review of the au- 
thorities, Chief Justice Shaw reached the con- 
clusion that ‘the shipper named in a bill of lading 
may sue the carrier for an injury to the goods, 
although he has no property, general or special, 
therein.’ The reasoning upon which this ruling 
is based seems to be unanswerable, and the decis- 
ion ought to be accepted as decisive of this 
question. It must not be lost sight of that the 
present action was based upon a contract. If the 
action had been based upon the tort of the carrier 
in delivering the goods in a damaged condition, 
then a question entirely different from. that in- 
volved in the present case would be raised. In 
such a case it would seem that the right of action 
is to recover for the injury to the interest or 
right in the property, and the shipper, if not the 
owner, could not bring such an action. The dis- 
tinction between such a case and one like the 
present was pointed out in Finn v. Railroad Co., 
112 Mass. 524, where it was ruled, in effect, that, 
in order to authorize an action by the consignor, 
who is not the owner of the goods, there need be 
no express contract between him and the carrier, 
but thatthe action may be maintained upon the 
contract implied by the delivery and receipt of 
the goods for carriage, if no action éx delicto has 
been begun by the consignee; and that the con- 
signor will hold the sum recovered in trust for 
the consignee. In Carter v. Graves, 9 Yerg. 446, 
it was held: ‘A consignor cannot maintain an 
action on the case for the loss or injury of the 
property consigned without showing that he has 
a general or special right thereto,, but he may in 
all cases maintain an action of assumpsit upon a 
contract to deliver the property safely, he having 
made the same, and paid or become bound for 
the consideration.’ In Hooper v. Railway Co., 
27 Wis. 81, 91, it was said: ‘The shipper is a 
party in interest to the contract, and it does not 
lie with the carrier who made the contract with 
him to say, upon a breach of it, that he is not 
entitled to recover the damages unless it be 
shown that the consignee objects; for without 
that it will be presumed that the action was com- 
menced and is prosecuted with the knowledge 
and consent of the consignee; and for his benefit. 
The consignor or shipper is, by operation of the 
rule, regarded as a trustee of an express trust, 





like a factor or other mercantile agent who con- 
tracts in his own name on behalf of his principal.’ 
Another well considered case, in which an elab- 
orate review of the authorities is made, is Ex- 
press Co. v. Craft, 49 Miss. 480. In Railroad Co. 
v. McComas, 33 Ill. 186, it was ruled: ‘Where 
goods are shipped upon a railroad for transpor- 
tation, the consignor may sue for their non- 
delivery, though he be but a bailee. He has such 
a special property in the goods as to give him a 
right of action. So may the real owner sue, and 
so may the consignee.’ It was ruled further in 
that case that, whichever of these three first ob- 
tains damages, it will be in full satisfaction of the 
claims of the others. 

**We have not undertaken to collate here all of 
the cases bearing upon this question. Many of 
them, perhaps nearly all, are cited in the decisions 
above referred to. The following also support 
the ruling made in the present case: Cobb v. 
Railroad Co., 38 Iowa, 601 (Syl. point 8); Dows 
v. Cobb, 12 Barb. 310; Harvey v. Railroad Co., 
74 Mo. 539; Atchison v. Railway Co., 80 Mo. 213; 
Moore v. Sheridine, 2 Har. & McH. 453; Express 
Co. v. Caperton, 44 Ala. 101; Railway Co. v. 
Smith, 84 Tex. 348, 19 S. W. Rep. 509; Railway 
Co. v. Scott, 4 Tex. Civ. App. 76, 26 S. W. Rep. 
239; Railroad Co. v. Emrich, 24 Ill. App. 245; 
Packet Co. v. Shearer, 61 Ill. 263; Brill v. Railway 
Co., 20 U. C. C. P. 440; Moran v. Packet Co., 35 
Me. 55; Cantwell v. Express Co., 58 Ark. 487,.25 
S. W. Rep. 503; Goodwyn v. Douglas, Cheves, 
174; 3:Enc. Pl. & Prac. 826; Hutch. Carr. sec. 
724, et seq.; Parks v. Railway Co. (Tex. Civ. 
App.), 30 8. W. Rep. 708; Railway Co. v. Barnett 
(Tex. Civ. App.), 26 8. W. Rep. 782; Davis v. 
Southeastern Line (Mo. Sup.), 28 8S. W. Rep. 
965.”” 








OFFICIAL BONDS OF STATE AND MU- 
NICIPAL OFFICERS NOT TAXABLE 
BY THE FEDERAL GOVERNMENT. 


Sciedule ‘‘A’’ of the war revenue law of 
1898 contains this item, ‘‘Bond: For indem- 
nifying any person or persons, firm, or cor- 
poration who shall have become bound or en- 
gaged as surety for the payment of any sum 
of money, or for the due execution or per- 
formance of the duties of any office or posi- 
tion, and to account for money received by 
virtue thereof, and all other bonds of any de- 
scription, except such as may be required in 
legal proceedings, not otherwise provided for 
in this schedule, fifty cents.’’ Under this 
provision the revenue officers of the federal 
government have been requiring State and 
municipal officers to affix revenue stamps to 
their official bonds. While the amount ex- 
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acted from each one is small, the aggregate 
amount of revenue thus collected is consid- 
erable, and is a burden upon the States and 
their officers, which if unauthorized should be 
removed. In many instances the burden is 
oppressive and materially interferes with the 
exercise of important governmental func- 
tions, e. g., in the case of minor officers like 
treasurers of school districts, where the diffi- 
culty of getting suitable persons to accept 
the offices is increased by this burden. The 
act above referred to provides penalties and 
fines for failing to affix the specified stamps, 
so that the constitutionality of the provision 
above quoted may be directly pertinent in 
criminal prosecutions. Moreover, in view of 
Sec. 7 of the revenue act, which attempts to 
make any taxable instrument, document, or 
paper, incompetent as evidence in any court, 
_unless properly stamped, the question of the 
taxability of said bonds may become collat- 
erally pertinent in important civil litigation 
or criminal prosecutions. The question, 
therefore, seems to be of sufficient general 
interest and importance to merit discussion. 
Chief Justice Marshall, in the leading case of 
McCullough v. Maryland,’ laid down the 
doctrine that it is not in the power of a State 
to tax the agencies whereby the general gov- 
ernment performs its functions, the question 
at issue in that case being whether the State 
of Maryland could impose a tax upon a bank 
of the United States, an agent of the national 
government in the accomplishment of its 
constitutional purposes. ‘This question was 
decided in the negative. This leading case 
has been followed by many similar ones rec- 
ognizing the limitation upon the power of the 
States, holding that it is not within their 
power to tax an officer of the general govern- 
ment, or his salary,? or the obligations or 
evidences of debt issued by it, etc.? The 
correlative doctrine recognizing similar limi- 
tations upon the power of the general gov- 
ernment with respect to the agencies of the 
State government has also been well estab- 
lished. ‘‘If the States cannot tax the means 
by which the national government performs 
its functions, neither, on the other hand, and 
for the same reasons, can the latter tax the 


14 Wheat. (U. S.) 816, 4 L. Ed. 579, decided in 1819. 

2 Dobbins v. Commissioners of Eric. Co., 16 Pet. (U. 
8.) 485, 10 L. Ed. 104. 

3 Cooley’s Const. Lim. page 591, and cases there 
cited. 





agencies of the State government. * * * 
There is nothing in the constitution of the 
United States which can be made to admit of 
any interference by congress with the secure 
existence of any State authority within its 
lawful bounds. And any such interference by 
the indirect means of taxation is quite as much 
beyond the power of the national legislature 
as if the interference were direct and ex- 
treme.’’* 

The exact question now under discussion 
was decided by the Supreme Court of Indi- 
ana in the case of State v. Garton,® where it 
was held that congress has no power to im- 
pose a stamp tax upon the official bond given 
by a sheriff to the State. The argument 
upon which the court based this decision is 
briefly as follows: The constitution of 
the United States recognizes the existence 
of State governments as fully as that of the 
national government. Each is sovereign 
within its proper sphere. ‘‘If a State is to ex- 
ist as a sovereign it must of necessity have the 
power to select its agents to execute its laws, 
and must be empowered to exact from them 
such pledges for the faithful performance of 
their duties as may seem best calculated to 
secure their performance. In exacting such 
security it must be as independent of all 
control as in enforcing the condition of the 
bond when forfeited.’’ ‘‘The principle which 
operates as a limitation upon the power of the 
State to tax the agents and minute machinery 
employed by the general government to carry 
out its constitutional functions, must in turn 
equally restrain the power of congress to tax, 
to trammel, or destroy the means used by the 
State to perpetuate an existence as sacred 
under the constitution as the national life, 
because a constituent of that life.’”’ ‘The 
tax upon the official bond executed by the 
State officer is, to that extent, a tax upon the 
State,’’ and, therefore, unconstitutional, how- 
ever small the amount exacted ; for the power 
to exact one dollar involves the power tolevy 
one thousand. The power to tax involves 
the power to destroy. The power is there- 
fore denied in toto. 

As stated in a note following the case last 
cited,in the American Reports, vol. 2,page 322, 
its doctrine is practically affirmed by the more 
recent decision of the Supreme Court of the 


4 Cooley’s Const. Lim. (6th Ed.) p. 592. 
5 82 Ind. 1,2 Am. Rep. 315. 
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United States in the case of Day v. Bufling- 
ton,° where it was held that congress cannot 
impose a tax upon the salary of a judicial 
officer of the State. In coming to this con- 
clusion the supreme court uses substantially 
the same argument as that used in the above 
case of State v. Garton. Also the same 
arguments were used by the supreme court 
in a later case’ where it was held that con- 
gress could not either directly or indirectly 
tax or lay any burden upon the revenue of a 
municipal corporation, the attempt being in 
this case to impose a tax on certain interest 
in the hands of a railroad company, payable 
by it to the city of Baltimore upon bonds 
owned by thecity. Upon the question of ex- 
tending the doctrine of the former cases to 
protect municipal corporations as well as the 
more direct agents of the State, the court 
says: ‘‘Such institutions (municipal corpo- 
rations) are auxiliaries of the government in 
the important business of municipal rule. A 
municipal corporation like the city of Balti- 
more is a representative not only of the State, 
but is a portion of its governmental power. 
It is one of its creatures made for a specific 
purpose, to exercise within a limited sphere 
the powers of the State.’’ It will be seen 
from the above that the Supreme Court of 
Indiana has decided that the national govern- 
ment may not tax the bonds of State officers, 
and that the United States Supreme Court in 
two cases has decided analogous questions 
the same way. It follows, therefore, that if 
the provision of the revenue law above quoted 


contemplates the taxing of bonds of State or: 


municipal officers, it is, to that extent, un- 
constitutional. Under the rule of construc- 
tion that requires that a statute be so con- 
strued as to uphold it if possible, this provis- 
ion ought probably to be construed as in- 
tended to apply only to officers of the federal 
government. 
Owensboro, Ky. Hayes & WELLS. 


678 U.S., 11 Wall. 118, 20 L. Ed. 122. 
7 United States v. B. & O. R. R. Co., 84 U.S., 17 
Wall. 322, 21 L. Ed. 597. 








TAXATION — DOMESTIC CORPORATIONS — 
BONDS—DEED OF TRUST — FOREIGN COR- 
PORATIONS — RESIDENT BONDHOLDERS— 
SITUS FOR TAXATION. 


IN RE FAIR’S ESTATE. 


Supreme Court of California, May 16, 1900. 


1. Under Const. art. 13, § 4, providing that for the 
purpose of taxation a mortgage or other obligation by 
which a debt is secured shall be deemed an interest 
in the property uffected thereby, except as to rail- 
roads and other guasi public corporations, in case of 
debts so secured the value of the property affected by 
such mortgage, less the value of such security, shall 
be assessed to the owner thereof in the county, city, 
or district in which the property affected thereby is 
situate, the bonds of domestic corporations, neither 
railroads nor quasi public corporations secured by 
deed of trust, are not subject to taxation, as the se- 
curity for such bonds is assessed as an interest in the 
property affected thereby. 

2. Under Const. art. 13, § 1, providing that ‘‘all 
property in the State shall be taxed,” the bonds of a 
foreign railroad company operating a railroad en- 
tirely without the State, held by aresident of the 
State, are taxable to the owner, though the bonds 
themselves are kept without the State. 


Britt, C.: James G. Fair, at the time of his 
death, was a resident of the city and county of 
San Francisco, in this State, and his estate is in 
course of administration in the superior court of 
said city andcounty. Section 3820, of the Political 
Code (amended by St. 1895, p. 335), provides for 
the collection of taxes on personal property by 
the assessor, when, in his opinion, such taxes are 
not a lien upon real property sufficient to secure 
payment of the same. Personal property of the 
estate of Fair, to a large amount in value, was as- 
sessed for purposes of taxation for the fiscal year 
1899-1900 by the assessor of said city and county. 
Afterwards the assessor filed a petition in said 
superior court praying an order directing the ex- 
ecutors of the last will of said deceased to pay the 
taxes on the personalty assessed as aforesaid, 
which taxes amounted to $98,812. The executors 
answered the petition, and for defense alleged, 
among other things, that they had tendered to the 
assessor the amount of the taxes on all the per- 
sonal property of said estate liable to taxation in 
said*city and county, and that he refused to re- 
ceive the same; that the residue of the property 
assessed consists of the bonds of various corpora- 
tions secured by mortgage on the property of the 
obligors, respectively, which bonds, the executors 
claimed, are not subject to taxation in said city 
and county. The court sustained a demurrer to 
the answer, and made an order requiring the ex- 
ecutors to pay the sum demanded by the assessor, 
from which order they have appealed. The bonds 
mentioned in the answer of the executors consti- 
tute the great bulk of the property assessed as 
stated. They are separable into three general 
classes, each requiring distinct consideration. 

1. The first class consists of bonds of the South 
Pacific Coast Railway Company, and bonds of the 
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Northern Railway Company of California, each 
of which railroad companies is a corporation or- 
ganized under the laws of this State, and engaged 
in operating a railroad wholly within the State. 
The bonds are secured by mortgage on all the 
property of the respective mortgagors. The valu- 
ation thereof in the assessment aforesaid amounts 
to above $4,500,000. The question of the liability 
to taxation of bonds such as these is fully treated 
in the opinion rendered in Germania Trust Co. v. 
City and County of San Francisdo (S. F. No. 2.031, 
this day filed), 61 Pac. Rep. 178, and for the rea- 
sons therein stated the assessment of the bonds of 
this clase is void. 

2. The assessment includes bonds of certain 
domestic corporations not ‘‘railroad or quasi pub- 
lic,’ which bonds are secured by deed of trust of 
real property. The principal item of this class 
consists of bonds of the Pacific Rolling Mills 
Company valued at $73,000. Section 4 of article 
13 of the constitution of this State is as follows: 
“A mortgage, deed of trust, contract or other ob- 
ligation by which a debt is secured shall, for the 
purposes of assessment and taxation, be deemed 
and treated as aninterest in the property affected 
thereby. Except as to railroad and other quasi 
public corporations, in case of debts so secured, 
the value of the property affected by such mort- 
gage, deed of trust, contract or obligation, less 
the value of such security, shall be assessed and 
taxed to the Owner of the property, and the value 
of such security shall be assessed and taxed to the 
owner thereof, in the county, city or district in 
which the property affected thereby is situate. 
The taxes so levied shall be a lien upon the prep- 
erty and security, and may be paid by either party 
to such security; if paid by the owner of the se- 
curity, the tax so levied upon the property affected 
thereby shall become a part of the debt so se- 
cured; if the owner of the property shall pay the 
tax so levied on such security, it shall constitute 
a payment thereon, and to the extent of such pay- 
ment a full discharge thereof; provided, that if 
any such security or indebtedness shall be paid 
by any such debtor or debtors, after assessment 
and before the tax levy, the amount of such levy 
may likewise be retained by such debtor or debtors, 
and shall be computed according to the tax levy 
for the preceding year.’ Referring to the pro- 
visions of this section, it is remarked in the brief 
of counsel for the assessor: ‘*This needs no in- 
terpretation. The mortgage bonds are assessable 
to the owners thereof. The property affected 
thereby, less the bonded indebtedness, is to be 
assessed to the owner thereof.’’. It may be ad- 
mitted that mortgage bonds such as those of the 
Pacific Rolling Mills Company are assessable to 
the holders of them, or, if the names of the hold- 
ers are not ascertainable, then to unknown owners, 
although the exigencies of this case do not re- 
quire a decision of that question; but to whomso- 
ever they are assessed and taxed it is perfectly 
plain that the mode adopted must be that pre- 
scribed by said section 4—that is to say, they must 





be assessed as an interest in the property incum- 
bered for their payment. Since they are secured 
by deed of trust of real estate belonging to the 
obligor, they are by express requirement of said 
section to be deemed and treated, for purposes of 
assessment and taxation, as an interest in such 
property. That property being real estate, the 
bonds can in no event be assessed as mere per- 
sonal debts or credits. When properly assessed, 
the tax on them is to be collected by the tax col- 
lector, and not by the assessor, under section 3820, 
Pol. Code. No one has ever supposed that under 
the law of this State as it now stands a promissory 
note secured by mortgage of lands can be disso- 
ciated from the mortgage, and assessed as an un- 
secured credit of the holder. ‘The bonds of. the 
Pacific Rolling Mills Company are secured by 
deed of trust instead of a mortgage, but that isa 
wholly immaterial difference.. The assessment of 
them in the manner disclosed by the record here 
was void. 

3. The bonds remaining to be considered are 
those of cértain railroad corporations organized 
under the laws of the State of West Virginia, and 
engaged in operating their respective roads in 
that State and elsewhere than in the State of Cali- 
fornia. The assessment of this class of bonds 
amounts to something over $713,000. ‘These bonds 
are not, and never have been, physically present 
in the said city and county of San Francisco, or 
within this State, but have been and are kept in 
the city of New York or elsewhere at the East. 
The executors contend that the State of California 
has not provided by law for the exercise of the 
right which it admittedly possesses to tax choses 
in action owned by a resident of the State, the 
paper evidences whereof are without the geo- 
graphic confines of the State. They cite the pro- 
vision of section 1 of article 13 of the constitution, 
that ‘-all property in the State shall be taxed,” 
etc., as declarative of the policy that only prop- 
erty corporeally present in the State is to be 
taxed ; to which the assessor replies that the bonds 
in contemplation of law are within the State. be- 
cause of the principle that intangible personal 
property bas no situs apart from the domicile of 
the owner. 

As to corporeal chattels, such as live animals, 
manufactured goods, and the like, it is doubtless 
the rule that they are taxable in the State where 
they have local situation, though the owner may 
reside elsewhere. The executors argue that the 
bonds here in question have been assimilated to 
the species of property just mentioned, and ‘‘have 
acquired the character of tangible, visible prop- 
erty with reference to taxation.”’ We cannot ac- 
cede to this proposition in its generality. There 
is a great difference between such bonds and 
tangible goods. Ifa domestic animal perishes, 
or if a ship is lost, that much property has ceased 
to exist, and the owner is poorer by the value of 
the same. If, however, the bond evidencing a 
debt is destroyed, the debt is not affected; the 
owner may still collect both principal and inter- 
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est thereof. Not the paper writing, but the obli- 
gation to pay expressed by it, is the thing of 
value, and, in the nature of things, this can have 
no actual locality. The general rule is that debts 
attend the person of the creditor, and are taxable 
at his domicile. A number of cases involving the 
principle have arisen in this court. ‘*When 
credits are made the subject of taxation, it is ap- 
propriate that their locality should be referred to 
the residence of the owner.’’ City and County of 
San Francisco v. Lux, 64 Cal. 481, 483,2 Pac. Rep. 
255; Mackay v. City and County of San Frarcisco, 
113 Cal. 398, 399,45 Pac. Rep. 696; People v. 
Park, 23 Cal. 138. *‘*The property to be assessed 
in such cases is money at interest or debts. The 
money at interest, debt, or obligation is the prin- 
cipal thing, and the mortgage is only a security— 
a mere incident to the debt or obligation. The 
mortgage has no existence independent of. the 
thing secured by it, and payment of the debt dis- 
charges the mortgage. ‘The thing secured is in- 
‘tangible, and has no situs distinct and apart from 
the residence of the holder. It pertains to and 
follows the person.’’ People v. Eastman, 25 Cal. 
601, 603. 

‘The executors urge that those cases (other than 
Mackay v. City and County of San Francisco) re- 
lated to the situs of credits for purposes of taxa- 
tion only as between different counties of this 
State, and that here the question is the wider one 
of the jurisdiction of different States; also that 
those cases concern non-negotiable choses in ac- 
tion, while the bonds assessed in the present case 
are negotiable in form; and it is contended that 
these differences in fact are sufficient to distin- 
guish the law of the present case from those re- 
ferred to. The negotiable character of the bonds 
of the West Virginia railroad corporations does 
not appear from the record; butin our opinion, if 
it were so apparent, neither that circumstance, 
nor the mere fact that they are kept out of the 
State, can affect the rule that they have locality 
for purposes of taxation at the place where they 
are held—that is, owned. The principle on which 
the cases above mentioned were decided does not 
depend on the presence in the State of the evi- 
dences of the debt, nor whether they are nego- 
tiable or non-negotiable in form, although it may 
be allowed that cases might arise where these 
considerations, co-operating with other circum- 
stances, would affect or modify, or possibly for- 
bid, the application of the principle. The present 
is not such a case. A negotiable railroad bond 
deposited without the State is no more the debt 
or credit which it represents than is a non-nego- 
tiable bond kept within the State. In neither in- 
stance is the paper the only evidence by which 
the debt or credit might be proved. If it were 
destroyed, the thing it represents would still ex- 
ist, and in contemplation of law have its locality 
at the residence of the owner. At that place, 
therefore, it should be held to be taxable; and to 
this effect are far the more numerous authorities 
and those more consonant with legal reason. 





Cooley, Taxn. (2d Ed.) 79, 372; Hunter v. Board, 
33 Iowa, 376; Board v. Cutter, 3 Colo. 349; De 
Vignier v. City of New Orleans (C. C.), 16 Fed. 
Rep. 11, 12; Myers v. Seaberger, 45 Ohio St. 232, 
235, 12 N. E. Rep. 796; Thomas v. County Court, 
4 Bush, 135; State v. Earl, 1 Nev. 394; Foresman 
v. Byrns, 68 Ind. 247; City Council of Augusta v. 
Dunbar, 50 Ga. 387; Hayne v. Deliesseline, 3 Mc- 
Cord, 374; Boyd v. City of Selma, 96 Ala. 144, 11 
South. Rep. 393, 16 L. R. A. 729; Ferris v. Kim- 
ble, 75 Tex. 476, 12S. W. Rep. 689; State Tax on 
Foreign Held Bonds, 15 Wall. 300, 21 L. Ed. 179; 
Kirtland v. Hotchkiss, 100 U. 8S. 491, 25 L. Ed. 
558. For further enunciations of the rule and 
citations of authority, see City of New Albany v. 
Meekin (Ind.),56 Am. Dec. 522, 529, note; 25 Am. 
& Eng. Enc. Law, 126, 127; Cooley, Taxn. (2d 
Ed.) 56. There is an exception which has ob- 
tained extensive recognition. Where the paper 
evidences of debt are in the possession and con- 
trol of an agent of the owner in a State foreign to 
the domicile of the latter, and are held by the 
agent for management in the course of the per- 
manent business of the owner, as, for example, to 
collect the money to become due thereon and to 
reinvest it, the securities are deemed to be tax- 
able at the domicile of such agent. Catlin v. 
Hull, 21 Vt. 152, seems to be the leading case 
holding this doctrine. People v. Smith, 88 N. Y. 
576; Finch v. York Co.,19 Neb. 50, 26 N. W. Rep. 
589, and Goldgart v. People, 106 Ill. 25, are 
further illustrations. We are not at present con- 
cerned with the validity of such exception, for the 
bonds owned by the estate of Fair are not shown 
to be within the conditions to which the excep- 
tion relates. 

The executors lay stress on the decision in Peo- 


ple v. Home Ins. Co., 29 Cal. 533. In that case. 


certain bonds of the State of California owned by 
a non-resident insurance company, but deposited 
in bank here pursuant to the requirement of a 
statute making such deposit a condition of the 
right of the company to carry on business in this 
State, were held to be rightly taxable here; from 
which it would seem to follow that they could not 
be rightly taxed at the domicile of the owner. 
That case is dependent on so many special con- 
ditions that it affords no precedent for the case at 
bar. The bonds there in question were held to 
be separated from the owner and his domicile, and 
in the hands of an agent or trustee in this State, 
for purposes indispensable to the business of the 
owner here. The decision evidently took color 
from the principle of Catlin v. Hull, supra, and 
other cases of like impression, which are not au- 
thority in the present case. Again, the court re- 
garded the fonds, in consequence of the require- 
ment of the statute (St. 1864, p. 131), as really 
part of the capital stock of the company, and in 
this respect to be taxed like any other property 
similarly employed; and it may also be observed 
that said statute required the deposit of public 
stocks of this State ‘‘not exempt from taxation,” 
a provision which also seems to have influenced 
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the result reached by thecourt. 29Cal.549. The 
court below was right in holding that the answer 
of the executors showed no defense to the demand 
for taxes on the bonds of the foreign railroad cor- 
porations; but, since it appeared from the answer 
that the taxes on the other bonds assessed were 
not authorized by law, it was error to sustain the 
demurrer to the answer as a whole. ‘I'he order 
appealed from should be reversed. 


Notr.—Place of Taxation of Intangible Personal 
Property.—The proper, just and uniform taxation of 
personal property bas always been one ofthe most 
perplexing problems of government. And probably 
the most exasperating question in this connection, in 
that it is as needless as it is troublesome, is the ques- 
tion of what is the proper rule to be consistently ap- 
plied in det: rmining at what place personal property 
shall be taxed. The difficulty of a proper solution of 
this question is further aggravated by the fact that 
every State makes its own rules and the interference 
of the federal judiciary in establishing a uniform rule 
eimnot be asserted except in certain extreme cases. 
The first principle to be borne in mind, however, is that 
the quid pro quo of taxation is protection to person or 
property. If neither person nor property is within 
the jurisdiction, taxation is unwarranted. State Tax 
on Foreign Held Bonds, 15 Wall. 300. If person and 
property are both within the jurisdiction, the right of 
taxation is evident and beyond question. But if the 
person is in one jurisdiction and owns personal prop- 
erty in another jurisdiction, in which jurisdiction is 
he to be taxed in respect of the property situated in 
the foreign jurisdiction? On this point the authori- 
ties are hopelessly in conflict, one line of decisions, 
following the maxim mobilia personam sequuntur, 
hold broadly that personal property follows the per- 
son of the owner and should be taxed at the owner’s 
domicile. Bemis v. Boston, 14 Allen, 366; Commis- 
sioners v. Dredging Co., 122 Pa. St. 386; Phetps v. 
Thurston, 47 Conn. 477; State v. Bentley, 23 N. J. 
L. 532. Some authorities claim this to be the gen- 
eral rule and the most logical. As far as tangible per- 
sonal property is concerned, however, we apprehend 
the contrary to be the case and believe the general 
rule to be that the fiction,mobilia personam sequuntur, 
has no place in the law of taxation, and that tangible 
personal property such as horses, cows, wagons, etc., 
are to be taxed like real property at the place where 
itis situated, and not at the owner’s domicile. Hoyt 
vy. Commissioners, 23 N. Y.25; People v. Home Ins. 
Co., 29 Cal. 583; Eversole v. Cook, 92 Ind. 222; Com- 
missioners v. Gaines, 80 Ky. 489; Colbert v. Leake Co., 
60 Miss. 142. The case of Hoyt v. Commissioners, 
supra, is undoubtedly the leading case on this sulj-ct 
and established the rule for the State of New York, 
being approved by all the later decisions. In this case 
there was an attempt to tax a resident of New York 
for personal property held by him in another State. 
The court denied the right of taxation under the cir- 
cumstances. In closing a strong and vigorous argu- 
ment the learned judge said: ‘If, proceeding on the 
true principles of taxation, we subject to its burdens 
all goods and chattels actually within our jurisdiction, 
without regard to the owner’s domicile, it must be 
understood that the same rule prevails everywhere. 
If we proceed on the opposite rule and impose the 
tax on account of the domicile, without regard to the 
actual situs of the property, while the same property 
is taxed in another sovereignty by reason of its situs 
there, we necessarily subject the citizen toa double 





burden of taxation for which no sound reason can be 
given. I can think of no more just and appropriate 
exercise of the sovereignty of a State or nation over 
property situated within it aud protected by its laws 
than to compel it to contribute toward the mainte- 
nance of government and law. Accordingly, there 
seems to be no place for the fiction mobilia personam 
sequuntur in a well adjusted system of taxation.” 

In regard to intangible personal property more dif- 
ficulty is encountered, but the same principles apply. 
In regard to ordinary debts not evidenced by bills, 
hotes or bonds, the general and undisputed rule is 
that they follow the person of the creditor and are 
taxable at hisdomicile only. The leading case on this 
point is State Tax on Foreign Held Bonds, 15 Wis. 300. 
In this case a law of Pennsylvania required corpo- 
rations in that State to retain five per cent. of the in- 
terest due on bonds issued by such corporations and 
owned by non-residents and held by them out of the 
State. It was held that this was not a legitimate ex- 
ercise of the taxing power of the State, for the reason 
that under the pretense of laying a tax it impaired 
the obligation of the contract between the parties. 
The theory of the taxing State was that debts could 
be taxed in the hands of the debtor. In proving the 
fallacy of this reasoning, Justice Field said: ‘‘Debts 
owing to foreign creditors, by either corporations or 
individuals are not the subject of taxation. The cred- 
itor cannot be taxed, because he is not within the 
jurisdiction, and the debts cannot be taxed in the 
debtor’s hands through any fiction of the law which 
is to treat them as being, for this purpose, the prop- 
erty of the debtor. ‘They are not the property of the 
debtors,—they are the obligations of the debtors, and 
only possess valye in the hands of the creditors. With 
them they are property, but to call them property 
in the hands of the debtors is simply to misuse terms.’” 

In regard to debts represented by some concrete evi- 
dence, such as bills, notes or bonds, the same conflict 
of authority exists asin case of tangible personal prop- 
erty. Does the fact that these debts are in substantial 
and tangible for'm take them out of the rule of ordinary 
debts and place them within the rule of tangible per- 
sonal property? Undoubtedly the weight of author- 
ity favors the view that the paper is mere evidence of 
the indebtedness, that the debt is a debt still without 
any situs apart from the person ofthe creditor and 
should therefore be taxed at the latter’s domicile. 
Lansborough v. County, 131 Mass. 424; Great Barring- 
ton v. Commissioners, 16 Pick. 572; Worthe y. Ashe 
County, 90 N. Car. 409; Territory v. Tax List, 24 Pac. 
Rep. 182. Where notes were kept in a bank vault for 
protection against fire, the owner was taxable at his 
place of residence. Ferris v. Kimball, 75 Tex. 475. 
Where an insurance company of Louisiana was doing 
business in anotber State in which fureign State it 
wus necessary to deposit bonds of that State in the 
treasury, as an indemnity for the payment of its risks 
therein, held that such bonds were incidents of the 
insurance business and separated from commerce and 
were consequently taxable at the domicile of the com- 
pany. State v. Assessors, 47 La. Ann. 1544. Another line 
of authorities announce a contrary rule and insist 
that evidences of debt of a negotiable character are as 
tangible as coin or any other tangible personal prop- 
erty, and that the same rule of taxation should be ap- 
plied to both, the actual situs of the property deter- 
mining the place of taxation in both cases. People y. 
Insurance Co., 29 Cal. 533; State Bank v. Richmond, 
79 Va. 118; People v. Ogdensburg, 48 N. Y. 890; 
State v. County Court, 69 Mo. 454; Poppleton y. 
County, 18 Oreg. 377. Notes held by a bank are 
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taxable in the State where the bank is situated, no 
matter where the makers reside. State Bank v. 
Richmond, 79 Va. 113. Where bonds were sent out of 
the State for safe-keeping and not to avoid taxation, 
it was held that they were taxable to the owner within 
the State. State v. County Court, 69 Mo. 454; but 
see Rev. St. Mo. 1899, sec, 9121, changing the rule an- 
nounced by the court in this case. It cannot be de- 
nied that the reasoning of these cases is strong and 
arrives at the most logical conclusion. The case of 
People v. Insurance Co., supra, relied upon by the 
appellants in the principal case, takes a strong posi- 
tion on this question and was at least persuasive au- 
thority why the court in the principal case should 
have consistently applied the principle therein an- 
nounced. Inthat case it was held by the Supreme 
Court of California that bonds of that State,which were 
owned by a foreign insurance company doing business 
in that State and deposited with a proper authority in 
that State in accordance with the act of the legislature 
requiring such companies to deposit bonds there as 
security for their liabilities, were subject to taxation 
in that State. The court said: ‘*Whatever the legal 
fiction may be as to the situs of personal property, 
such as horses, coin, and other things of a corporeal 
nature, they have an actual situs which subjects them 
to the jurisdiction of the government where that 
actual situs is; and the same is equally true of things 
incorporeal. Whether tangible or intangible the rule 
is or may be the same. If bonds are to be regarded 
as property they are of course within the State, but if 
only as the evidence of the existence of property in 
some other form, they represent the thing whatever 
it is; they are the outward semblance by which its 
actual presence is manifested, and by which it is 
manipulated and actually controlled. Whatever the 
legal fiction, therefore, as to the situs of these bonds 
may be, it is plain that there is an actual situs in this 
State, and that the thing constituting the property is 
‘within the State’ and subject to the provisions of the 
Revenue Act.” 

However, even these authorities which adhere to 
the more generally recognized rule that debts evi- 
denced by bonds, notes and bills, follow the person cf 
the owner and are taxable at the latter’s domicile, 
recognize the well established exception, that “‘where 
the paper evidences of debt are in the possession and 
control of an agent of the owner in a State foreign to 
the domicile of the latter, and are held by the agent 
for management, as for example, to collect the money 
due thereon and to reinvest it, the securities are 
deemed to be taxable at the dumicile of such agent.” 
Catlin v. Hull, 21 Vt. 152; Goldgart v. People, 106 Ill. 
25; Williams v. Board, 78 N. Y. 561; Boyd v. Selma, 
96 Ala. 144; In re Delinquent Taxes of 1897, 78 N. W. 
Rep. 962. The court, in Goldgart v. People, supra, 
gives aclear idea of the extent of this exception: 
“The statute requires ‘credits,’ as well as other per- 
sonal property, to be listed by the owner, if a resident 
of the State, or if it be controlled by an agent, then by 
the agent. If the owner be resident in the State, 
there is jurisdiction over his person, and over his 
credits also, which in legal contemplation, in the ab- 
sence of anything showing they have a situs else- 
where, accompany him. If the owner is absent, but 
the credits are in fact here, in the hands of an agent, 
for renewal or collection, with the view of re-loaning 
the money by the agent as a permanent business, they 
have a situs here for the purpose of taxation, and 
there is jurisdiction over the thing.” 

The rule recognizing the taxation of vessels engaged 
in interstate commerce and registered under act of 





congress is now uniform and well settled throughout 
the country. The domicile of a vessel duly registered 
under the acts of congress is the port where the vessel 
is registered, and which must be the nearest to the 
place where the owner or ownersreside. The leading 
case establixsbing the rule just announced is that of 
Morgan v. Parham, 16 Wall. 471. In this case a resi- 
dent citizen of New York, owning a vessel duly regis- 
tered in the port of New York, with the name ofa port 
upon her stern, as required by the act of congress, 
sent her to ply between Mobile, Ala., and the City of 
New Orleans. The vessel was regularly enrolled at 
the custom house in Mobile by her master, and the 
agent conducting the business bad an office in that 
city. The vessel was assessed as personal property in 
Mobile, belonging tothe non resident. The ec urt held 
that the vessel was not subject to taxation in Moblie, 
and was only liable in New York, her home port. It 
was stated by the court that the physical presence of 
the vessel in Mubile when the taxes were assessed did 
not decide the question, and that the vessel being 
owned by and employed in the service of a resident of 
New York, was primarily taxable under the authority 
of that State only, and that it was not important 
whether the owner in fact paid such taxes or not. In 
regard to vessels not registered under the laws of the 
United States a different rule might apply, as they 
would then come within the general rules announced 
by the different State courts. For a full discussion of 
this subject and the authorities, see the late case of 
Jobnson v. Merchants’ Line, 37 Fla. 499. 

Another phase of this question arises under the 
construction of the collateral inheritance tax laws of 
the different States. Under the Collateral Inherit- 
ance Act of New York, it was provided that ‘‘all prop- 
erty which shall pass by will or the intestate laws of 
that State, from any person who may die possessed of 
the same, or, if such decedent was nota resident of this 
State at the time of his death, which property or any 
part thereof which shall be within this State,’ shall 
be liable to a tax. It was held that personal property 
in that State owned by a non-resident intestate at the 
time of his death, which was kept or invested by him 
there, was liable to taxation. Matter of the Estate of 
Romaine, 127 N. Y. 80. In Pennsylvania the contrary 
rule is laid down, the court adhering to the maxim 
mobilia personam sequuntur, which is rejected by the 
New York courts, and holding that bonds, no matter 
where deposited, have no situs apart from the domi- 
cile of their owner. Orcutt’s Appeal, 97 Pa. St. 179. 
The rule announced by the New York decisions, how- 
ever, seems to be gaining recognition as the most log- 
ical and just in such cases. Alvaney v. Powell, 2 Jones 
Eq. 51; State v. Dalrymple, 70 Md. 294; In re Burr’s 
Estate, 38 N. Y. Supp 811, in which case it was held 
tbat money belonging to the estate of a non resident 
decedent on deposit in a New York savings bank is 
deposited in New York. Thecourtsaid: “The prin- 
ciple upon whicb such property is taxable is that it is 
under the protection of our laws, and should, there- 
fore, pay a share of the expenses of the government. 
This case is one of hardship for the reason that the 
whole estate of the decedent is taxable in Pennsylva- 
nia, whose courts uphold the fiction mobilia personant 
sequuntur. It is certainly unfortunate that the laws 
of the different States relating to taxation are not uni- 
form and framed to prevent double taxation.”’ 
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CORRESPONDENCE. 


THE ACCEPTANCE OF BENEFITS FROM RAILROAD EM.- 
PLOYER’S RELIEF ASSOCIATIONS AS A DEFENSE TO AC- 
TIONABLE NEGLIGENCE RESULTING IN PERSONAL IN- 
JURIES OR DEATH. 


To the Editor of the Central Law Journal: 

Please publish the following as an Addenda to my 
article on the subject of ‘*The Acceptance of Benefits 
from Railroad Employees’ Relief Associations as a 
Defense to Actionable Negligence Resulting in Per- 
sonal [Injuries or Death,” which was published in 
your issue of August 24th, 1900. 

ADDENDA. 

The particular point here noted wiich renders tke 
case valuable is not covered by the syllabus, hence it 
would escape notice in the ordinary method of search. 
In Helman v. Pittsburgh, C. C. & St. L. Ry. Co., 58 
Ohio St. Rep. 400, 50 N. E. Rep. 986, it was held that 
where the widow receives and accepts payment of the 
designated benetit from the relief fund, the action 
will proceed as an action for the recovery of damages 
sustained by the children only, and no dissent from 
this position of the trial court was expressed by either 
party. In the latest reported case involving the “‘re- 
lief defense,’? McKeering v. Penn. R. Co. (N. J.), 46 
Atl. Rep. 715, the views expressed by Mr. Justice 
Boggsin Maney v. C., B. & Q. R. Co., 49 Ill. App. 105, 
were quoted with approval by Van Syckel, J., speak 
ing for the Supreme Court of New Jersey. It ap- 
peared that McKeering, the decedent, belonged toa 
relief association managed by defendant and had 
made bis sister beneficiary in his certificate of mem- 
bership. She accepted the death benefit of $500 and 
executed a release, and these facts were set up by spe- 
cial plea asadefense to the statutory action by the 
administratrix on behalf of all bis next of kin, in- 
cluding the sister who had released. The court held 
that ademurrer to the plea ought to have been sus- 
tained, that the right vested in all the statutory bene- 
fiviaries upon decedent’s death under circumstances 
that would have entitled him to maintain an action 
for personal injuries had he survived, and such right 
could not be defeated by the release given by the 
sister, such act on her part being unauthorized by the 
other next of kin. W. B. Morris. 

Danville, Ill. 

CAPITALISM IN COURT. 
To the Editor of the Central Law Journal: 

The judiciary as well asthe bar have contributed 
very much indeed to make our liberty substantial, 
yet the recent drift in all the courts to the unreason- 
able demands of capitalism is alarming to those who 
carefully study the question. Follow any line of 
cases you may choose to investigate, wherein there has 
been a conflict between capitalism and those in the 
less wealthy walks of life, and you will find that the 
earlier decisions were in accordance witb logic and 
justice, while the latter depart from the rules and 
precedents already established and give to the cap- 
italistic demands their contentions. The railroad 
rate cases are examples of this assertion. Io the 
cases that have gone before the Supreme Court of the 
United States, the law has been uniformly held to be 
that the legislature may, either by direct at or 
through a board or commission established for that 
purpose, regulate the tariff of freight and passenger 
rates of domestic commerce, but so that the railroad 
may earn a reasonable per cent. upon the money in- 
vested in the enterprise, which seems fair io its opera- 
tion, but when they apply this law to individual cases, 





the holding has been that the rate established was not 
reasonable and refused to enforce it; so far has the 
Supreme Court of the United States gone in this line 
that one is forced tothe conclusion that no rate is 
“reasonable” unless it is made by the company itself, 
so that the right to regulate the charges of railroads, 
while it is said to exist, and does perhaps, theoretic- 
ally, yet it isso bemmed in by the decisions of the 
courts that it has become a snare and a delusion. The 
law relative to damages received by employees or per- 
sonal injury case also furnish a very notable example 
of this tendency on the part of the courts. 

The earlier cases establish the doctrine that an em- 
ployee may recover of a master for aninjury received, 
unless it was due to the negligence of himself or a fel- 
low serVant, but fixing the line between fellow serv- 
ants and vice-principal one, who stands in the place of 
the master. See Ross Case, 110 U. S. 510, in which this 
doctrine received the sanction of the supreme court 
and had become the well established law of the coun- 
try, but the recent cases have abrogated that doctrine, 
and now all persons who are in the employ of a com- 
mon master are fellow servants, and a recovery: by 
one of them for injury so received is very rare. See 
Jackson v. R. R., 48 W. Va. 229. The income tax is 
another example. In this case the Supreme Court of 
the United States overruled cases standing for nearly 
a hundred years, and established at the behest of cap- 
italism a new rule of law—one that exempts the rich 
from taxation, and leaves the poor to bear the bur- 
den. The numerous tax cases in which the wealthy 
corporations are exempted from taxation on the great 
bulk of their wealth are also examples which might 
be cited and commented upon, but I do not think it 
is necessary to more than call attention to these, as 
all know that the courts of to day are making the de- 
mand of the capitalist the law of the land with 
little regard to the former adjudications upon the 
subject. The practical question presented in this 
matter is, the cause of this tendeney and how it may 
be arrested. I cannot rest satisfied with the asser- 
tion that this is but a necessary part of our evolution 
to a higher and better civilization. Oo the other 
hand, I feel that we are to avery large degree respon- 
sible for the condition of affairs ourselves, and that 
each individual, by doing the part allotted in life to 
him, may at least assist in bringing about the desired 
reformation. The selection of corporation lawyers as 
the judges of the courts is undoubtedly one of the 
greatest causes of the change of front onthe part of 
the courts. They have been trained and schooled in 
the interest of the money power and, perhaps unip- 
tentionally, they have become so fully absorbed with 
these contentions that they, when elevated to the 
bench, have no hesitancy in declaring them to be the 
law. Another cause is the life tenure of the federal 
judiciary. When once the office is reached they hold 
for life. They may decide as they please and none 
will dare criticize. A man is but aman under any 
and all circumstances, and no one is free from the 
influence of wealth in this country, so it may not be 
in contempt of court to say that wealth has and does 
influence the judiciary of this nation, and the castle 
built for its protection by the life tenure is a fortifica- 
tion almost impregnable. 

The law punishing for contempt of court has also 
been carried to such length as to do much to bring 
about the bad results of which we have spoken. No 
matter how culpable the action of the court may be, 
it is contempt for any one to speak of it in severe 
terms, for which he may be punished by fine and im- 
prisonment. To say that a judge decided a case igno- 
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rantly or corruptly is a very gross offense, for which 
one might be punished severely. The dignity of the 
court must be protected, while any other officer of 
the country may be denounced in the vilest terms and 
no punishment be inflicted except to respond in civil 
damages for slander or libel. 

Thus the courts are exempt from all criticism and 
are left free to act as they choose and no way to chal- 
lenge their decision except by impeachment for mal- 
feasance in office, which is nearly impossible, as has 
been demonstrated by the fact that but three cases of 
impeachment have been made within the existence 
of this governmeit though it is well known that cor- 
ruption has existed and one judge of the federal court 
was allowed to resign to escape punishment. 

The people are the source of all power in this 
country and no one rules over them by virtue of any 
inherited right. They should have the power to 
elect their officers and to criticise their actions at 
pleasure and to remove whenever they see fit; and 
for myself I can see no just reason why this rule 
should not apply with full force to the judiciary as 
well as to any other branch of the government. The 
diguity of the bench should be preserved, but not at 
the expense of justice, and the time has come when 
the false halo that has surrounded the judiciary of 
this nation should be torn away and their acts sub 
jected to the just criticism. 


Williamson, W. Va. LOBERT H. HOYLE. 








JETSAM AND FLOTSAM. 


COPYRIGHT LAW. 


The house of lords has finally determined an inter- 
esting question under the law of copyright. During 
the year 1896 Lord Rosebery made a number of public 
speeches at meetings which reporters were invited to 
attend. The Times sent its representatives, who pre- 
pared reports of the speeches, which were then pub- 
lished. Other reporters were present, and also re- 
ported the speeches for publicaiion. In 1899 a pub- 
lisher, Lane, issued a book entitled ‘Appreciations 
and Addresses by Lord Rosebery,’? which was made 
- up of verbatim copies of the Times’ reports, the 
copying being without its consent. Lord Rosebery 
made no claim to copyright in his speeches. The 
Times then brought its action against Lane, alleging 
that he had infringed its copyright, it having duly 
registered its reports according to the requirements 
of the copyright law. There was no dispute concern- 
ing the facts, the sole issue being whether reporters 
of the public speeches of other people were authors 
or not, withinthe meaningof the statute. It was also 
admitted that the reports were practically exact re- 
productions of Lord Rosebery’s words. ‘They left out 
nothing, they added nothing, and there was no para. 
phrasing or epitomizing or composing. The speeches 
might, in fact, have been reproduced by a phono- 
graph, so far as any personal contribution by the re- 
porters was concerned. An injunction was granted 
in the chancery division, but the decision was re. 
versed in the court of appeal. Now the hou-e of 
lords, four judges against one, hax definitely estab- 
lished the reporters’ right, or that of their employers, 
Lord Rosebery, it was contended by counsel, was the 
author of his speech; but the reporter was the author 
of the report of his speech. One of the most effective 
arguments employed for the 7imes was that if a man 
had a perfect memory, and wrote out by heart with 





complete accuracy a speech which he had heard, he 
would have no protection, whereas, if he only gave 
the substance of it in his own words, he would be en- 
titled to copyright. The case was extremely well 
argued, Mr. Augustine Birrell doing his best for the 
publisher, Lane; and the full report of the decision 
will be awaited with interest.— The Nation. 








BOOK REVIEWS. 


JOYCE ON ELECTRIC Law. 

A treatise covering the law governing all electric 
corporations, uses and appliances; also all relative 
public and private rights. This work seems to bea 
complete treatise on the powers, rights and duties of 
all electric corporations in their relations to the pub- 
lic, the government and individuals, the position of 
these companies on the question of common carriers, 
subways, damages, misdemeanors, license fees, taxa- 
tion, damages, constitutional and legislative powers, 
interstate commerce, relative rights of the public and 
of individuals, negligence, municipal and police pow- 
ers, condemnation law, rights of abutting landown- 
ers, rights of passengers, master and servant. The 
sources of electric law are to be found in the funda- 
mental doctrines of Jaw and equity. The fact that 
applied electricity was unknown when these princi- 
ples were first asserted does not prevent their exten- 
sion and adaptation nor are such doctrines really 
changed thereby. Electric law is new only in the 
sense that tbe uses of electricity have necessity for a 
new application. Recourse must therefore be had to 
these laws and principles found chiefly in authorita- 
tive decisions and treatises in order to deduce any 
governing rule applicable to the various circum- 
stances peculiar to electric causes. This has involved 
much research and much critical comparison and dis- 
cussion. The authors have prepared this treatise 
with much care and must have devoted mach time 
and patient study in grouping together the numerous 
points and have made a logical and exhaustive work. 
They have conscientiously examined the decisions 
covering electricity by a thorough investigation of the 
authorities in analogous law, and have presented the 
law applicable to the varying circumstances under 
which the courts have been called upon to apply old 
principles to this growing branch of the law. The 
authors have succeeded admirably in preparing 
not amere reference text-book, buta treatise, and 
one which can be consulted with advantage. English 
and Canadian cases have been fully presented, and 
where statutes have been construed in judicial rulings, 
such statutes have been examined and cited, and the 
statutory citations have been included with the table 
of cases. One rule laid down is that no monopoly can 
be main‘'ained by any person or corporation to the 
use of the earth adjoining or adjacent to any wire line 
for the purpose of a return current. The return cur- 
rent is obtained by grounding the electric wires, a fact 
which may be of some importance in estimating the 
chances of corporations owning the earth. Another 
rule laid down is that telephone companies are com- 
mon carriers, and it is within the power of a State to 
regulate the charges which may be made by such 
companies for the rental of telephones. The power 
to regulate such charge is a legislative and not a 
judicial function. Mandamus will not lie to compel 
such at less rates than charged, on the ground that 
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rates are not reasonable, where there has been no 
legislative action on the subject. The book contains 
1,200 pages, printed on good paper, 8 vo., law sheep. 
The authors are Joseph A. Joyce and Howard C. 
Joyce. Published by The Banks Law Publishing Co., 
21 Murray St., New York. 
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1. ACCIDENT INSURANCE—Classification of Applicant. 
—A classification of the oecupation of an applicant for 
insurance by the general agent of the company, on full 
information of the facts, binds the insurer.—TRAVEL- 
ERs’ Ins, CO. OF HARTFORD V, SNOWDEN, Neb., 83 N. W. 
Rep. 66. 

2. ACTION BY LUNATIC — Complaint.--A lunatic must 
sue by guardian who has been appointed by the order 
of some competent court, and a bill which avers the 
lunacy of a complainant, and that she sues by her next 
friend, without any averment of appointment, is de- 
murrable.—PALMER VY. SINNICKSON, N. J., 46 Atl. Rep. 
517. 

8. ADVERSE POSSESSION.—Where limit of land pur- 
chased was measured, and monuments of stone 
erected, and hay cut and stacked on the premises, and 
furrows for fire guards were ploughed around the 
stacks, and tuxes paid, and an open claim of owner- 
ship made, and the country was new, it constituted 
sufficient adverse possession.—DICKINSON v. BALEs8, 
Kan., 61 Pac. Rep. 403. 

4. APPEAL—Bill of Exceptions—Instructions.—The 
court’s action in giving or refusing instructions will 
not be disturbed where such action was consistent 
with acase made by any state of facts admissible un- 
der the issues, where the evidence is not in the bill of 
exceptions.—SOUTH BEND CHILLED-PLOW CO. V. 
GIEDIE, Ind., 57 N. E. Rep. 562. 

5. APPEAL—Joint Appeal Bond — Deceased Surety.— 
Hill’s Ann. Laws, §§ 537, 538, 541, 546, provide that on an 
appeal tothe supreme court the appellant shall ex- 





ecute a bond forthe costs, and, if the bond is also to 
stay foreclosure proceedings, forthe payment of the 
personal decree remaining unsatisfied after sale, and 
authorize the court to enter the same decree against 
the sureties, ‘‘in like manner and with like effect, ac- 
cording to the nature and extent of their undertaking,” 
asis given against the appellant. Held that, since the 
words ‘‘according tothe nature and extent of their un- 
dertaking” have reference only to whether the bond 
is for appeal, or for stay also, a decree will be entered 
against the personal representatives of a deceased 
surety on affirmance of the foreclosed decree ugainst 
theappellant, though the bond given isin terms joint, 
and the surety had no interest inthe controversy.— 
PORTLAND Trust Co. Vv. HAVLEY, Oreg., 61 Pac. Rep. 346. 

6. APPkAL— Joint Assignment of Error.—Assign- 
ments of error joined in a defendant who made default 
and did not except to any ruling or action of the court 
are insufficient.—CrRisT Vv. WAYNE INTERNATIONAL 
BipG. & LOAN ASSN., Ind., 57 N. E. Rep. 545. 

7. APP#AL—Reversal — Restitution.—Upon the re- 
versal of a judgment which has been executed, it is the 
duty of the court to compel restitution.—HIER V. AN- 
HEUSER BUSCH BREW. ASSN., Neb., 83 N. W. Rep. 77. 

8. BANKS AND BANKING — Letter of Credit — Drafts— 
Agency.—Where plaintiff purchased a draft drawn on 
a letter of credit providing that, when the drawer 
should ship goods for which the draft was drawn, the 
draft should be accompanied by a certificate from 
plaintiff bank that the bill of lading for merchandise 
had been sent to the grantor of the letter of credit for 
the goods shipped, and plaintiff's manager testified 
that it had putthe grantor’s name on its list of corre- 
spondents, and purchased the draft on its own account, 
and sent the draft, with the required certificate, to the 
grantor, such facts did not constitute plaintiff bank the 
agent of the grantor, except for the purpose of issuing 
the certificate, and hence it was entitled to recover 
against the drawer of the draft, after it is dishonored, 
though defendant testified that he surrendered the bill 
of lading and shipped the merchandise relying on the 
fact that plaintiff was the agent of the grantor.—Lon- 
DON & SAN FRANCISCO BANK V. MOORE, Cal.,61 Pac. 
Rep. 376. 

9. BANKS AND BANKING — Notes—Custom.—A custom 
or agreement between banks who are membersof a 
clearing-house association that notes of the patrons of 
one of such banks, held for collection for the account 
of patrons of another of the banks, included in the 
clearing on the dey they are due, and in that way con- 
ditionally paid, may be returned before a certain hour 
of the day if it is found they will be dishonored by the 
maker, thereby avoiding such conditional payment, 
and if not returned the payment to be considered ab- 
solute, is not void as violating the duty of the collec- 
tion bank to the payee as wellasthe makerto have 
the note ready for delivery on payment during the en- 
tire business day, and banks so receiving and paying 
notes will be bound by such custom or agreement.— 
ATLAS NAT. BANK V. NaT. EXCH. Bank, Mass., 57 N. E. 
Rep. 605. 

10. BENEFICIAL ASSOCIATIONS — Disability—Right to 
Relief.—A contract of insurance with a fraternal insur- 
ance company provided forthe payment ofa certain 
benefit whenever a member thereof, by reason of dis- 
ease, accident, or otherwise, became totally and per- 
manently disabled from following his usual or regular 
business, occupation, or profession. A member, who 
was a pharmacist and engaged in running 4 drug store, 
was accidently shot in the left arm, and it was ampu- 
tated at the shoulder joint, and no other injury was al- 
leged to have been sustained. In an action upon the 
contract of insurance it is held that the loss of the left 
arm alone does not constitute a total disability within 
the terms and meaning of the contract.—SMITH V. Su- 
PREME LODGE OF ORDER OF SELECT FRi ENDS, Kan., 61 
Pac. Rep. 416. 


ll. BILLS AND NoTEs—Extension—Consideration.—A 
proposition for an extension of the ti ne for the pay. 
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ment of a note by the payee, to be valid, must be fora 
valuable consideration, accepted by the payor, and re- 
lied upon by the payee.—OTT V. ANDERSON, Kan., 61 
Pac. Rep. 330. 

12. BILLS AND NOTES — Negotiability—Bona Fide 
Holder.—The fact that appellee purchased the note in 
suit knowing that certain installments of interest were 
unpaid is a circumstance for the consideration of the 
jury on the question of appellee’s good faith.—COOPER 
v. MERCHANTS’ & MANUFACTURERS’ NAT. BANK OF Co- 
LUMBUS, OHIO, Ind., 57 N. E. Rep. 569. 

13. BILLS AND NotTEs—Transfer—Bona Fide Pur 
chaser.—Where, after its maturity, the maker of a 
promissory note indorses upon it, “Payment of this 
note extended to” (a fixed date), and signs his name, 
and thereafter negotiates said note under circum- 
stances which justify the belief that he contemplated 
that the holder would put it in circulation ag a live, un- 
matured, negotiable instrument, and such note is put 
in circulation, and is acquired in good faith, for value, 
by athird person, without notice of equities between 
the original parties,and beforethe maturity fixed by 
the indorsement, it would be against good conscience 
to allow such maker to escape the obvious and in- 
tended consequence of his own deliberate acts, and 
thereby to impose a loss upon such third person, who 
bas dealt upon the faith of the representations so 
made.—WHITNEY NAT. BANK V. CANNON, La., 27 South. 
Rep. 948. 

14. BonpD—Guaranty — Liquidated Damages.—Where 
the record does not present the question of a defect of 
parties, such question will not be considered by the 
appellate court. Where a bond given to guaranty the 
performance of a contract fixes the sum payable to the 
obligee in case of a breach of the guarantied contract, 
such sum may be recoverable as liquidated damages. 
SHELBY V. BouN, Ind.,57 N. E. Rep. 566. 

15. BUILDING AND LOAN ASSOCIATION—Contracts—Re- 
scission.—An allegation, in a bill to rescind a building 
and loan contract and mortgage, that complainant was 
induced to become a member and borrow money on 
the faith of representations made in the association’s 
prospectus, and by its agents, that its shares would 
mature in six years, which representations were 
known to be false, and made with intent to deceive 
complainant, was not a sufficient allegation of fraud, 
since itis not stated in what time the shares did ma- 
ture, and they might have matured in less time than 
representated, and hence a decree based on such bill, 
though pro confesso, will be set aside.—NATIONAL BLDG. 
& LOAN ASSN. V. BALLARD, Ala., 27 South. Rep. 971. 

16. BUILDING AND LOAN ASSOCIATION—Profits—Losses 
—Stockholders.—The real object of a building and loan 
association being the mutual and equitable benefit of 
all its members, and every member being entitled to 
share equally with every other member, in proportion 
to his holdings, in the profits ofthe enterprise, he is 
equally bound to stand his proportion of the expenses 
and losses incident to its management; and where a 
stockholder has, by proxy, voted for a resolution 
which resulted in charging his and other outstanding 
stock with a loss, heis effectually estopped from de- 
pying that the action of the directors, taken in obedi- 
ence tothe will of the stockholders, was warranted.— 
BSTZ V. PEOPLE’S BLDG., LOAN & Sav. ASsN., Utah, 61 
Pac. Rep. 334. 


17. CARRIERS OF PASSENGERS—Limited Tickets—Regu- 
lations.—Conditions in a round-trip excursion railroad 
ticket stipulating that it shall be used only by the orig- 
inal purchaser, and requiring him to identify himself 
as such at the point of destination before beginning 
the return passage, are not unreasonable or invalid.— 
DANGERFIELD VY. ATCHISON, ETC. RY. Co., Kan., 61 Pac. 
Rep. 405. 


18. CARRIERS OF PASSENGERS—Personal Effects—Neg- 
ligence.—A passenger On @ railroad train in the day- 
time went into a sleeping car, the porter accompany- 
ing him, carrying his hand bag. The hand bag was 
placed in the section nearest the door, and the pas- 





senger stood beside it forl0 minutes, and then went 
into the smoking compartment, where he remained 
half an bour, and then returned to his hand bag, and, 
taking something out ot it, returned to the smoking 
compartment, where lie remained five hours. The 
train, moving all the time, stopped at a number of 
stations. When he again returned to where the hand- 
bag was, it was missing. Held, that neither the rail 
road company nor the sleeping car company was lia- 
ble therefor.—WHICHER V. BosTon & A. R. Co., Mass., 
57 N. E. Rep. 601. 

19. CBRTIORARI — Review of Judgment.—Certiorari 
will not lie to correct errors committed within the 
court’s jurisdiction, though relator avers inability to 
furnish an appeal bond.—STaTE V. SECOND JUDICIAL 
DISTRICT COURT OF SILVER BOW COUNTY, Mont., 61 Pac. 
Rep. 310. 

20. CHATTEL MORTGAGE — Possession — Title.—The 
rule requiring actual delivery and change of posses- 
sion of chattels in case of sale, in order to pass title, 
applies only when they are in the vendor’s possession, 
and an actual change can be had.—CORNING V. REC- 
ORDS, N. H., 46 Atl. Rep. 462. 

21. COMPROMISE—Effect—Res Judicata.—A contractor 
having engaged to construct a church edifice for a re- 


‘ligious corporation, and to furnish the necessary ma- 


terials therefor, is without right to demand of the lat- 
ter an alleged balance due, after the property has been 
conveyed to a loan and building company with his 
consent, and it has been again reconveyed to the 


-church organization; said arrangement having been 


rendered necessary through the mutual fault of the 
church corporation and the contractor, and their 
rights and obligations having been adjusted by a com- 
promise.—CHAPMAN V. FIRST AFRICAN BAPTIST CHURCH, 
La., 27 South. Rep. 952. 

22. CONSTITUTIONAL Law—Statutes.—While a practi- 
cal interpretation of the constitution by the legisla- 
ture will not be lightly disregarded in doubtful cases, 
yet, when the language of the constitution is free from 
ambiguity, an interpretation thereof by the legislative 
department cannot be invoked to nullify the funda- 
mental law. — STATE V. CORNELL, Neb., 88 N. W. 
Rep. 72. 

23. CONTRACT—Parol Evidence — Admissibility.—De- 
fendant made a verbal contract with plaintiff's agent 
to pay $100 per menth for 3 months for a certain amount 
of advertising space in one-third of the street cars in 
Baltimore, but signed a written contract, at the solici- 
tation of the agent, to be used by plaintiff for adver- 
tising purposes, which specified that defendant was to 
pay $300 per month, for 36 months, foracertain space in 
all the cars of Baltimore, and a clause “that no verbal 
conditions of the agent will be recognized,” and that 
“every condition must be specified on the face of the 
contract.” Held, that parol evidence was admissible, 
in an action for a breach of the written contract, to 
show that the parties never intended it to be a con- 
tract.—SOUTHERN STREET RAILWAY ADVERTISING Co. 
OF BALTIMORE V. METRIPOLE SHOE MFG. CO. OF BALTI- 
MORE, Md., 46 Atl. Rep. 518. 


24. CORPORATIONS—Liability of Stockholders.—The 
liability of stockholders of a Kansas corporation, im- 
posed by Gen. St. Kan. 1889, par. 1192, authorizing ac- 
tions to charge stockholders with the amount of a 
judgment against a corporation after execution has 
been issued against the corporation and no property 
found whereon to levy, is contractual in its nature, 
and a several liability that may be enforced wherever 
personal service can be had on the stockholder; and 
since the only condition to its enforcement is the re- 
covery of the judgment against the corporation, with 
proof that it cannot be collected, failure to recover 
judgment and have an execution returned nulla bona 
in Massachusetts does not preclude a recovery.— 
BroaDway Nat. BANK V. BAKER, Mass., 57 N. E. Rep. 
603. 


25. CORPORATIONS—Organization — Stock Subscrip- 
tion.—A subscription to the capital stock of a pro- 
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posed corporation cannot be enforced, in the absence 


ofade jure organization.—WILLIAMS V. CITIZENS’ EN- 
TERPRISE Co., Ind., 57 N. E. Rep. 581. 

26. COUNTIES—Defective Bridge — Negligence.—The 
contractor being required to build the bridge upon a 
defective plan adopted by the county, for which rea. 
son it fell, the latter cannot avail itself of the defense 
that the negligent acts of an independent contractor 
caused the damages complained of.—BOARD OF COM’RS 
OF CLOUD CouNTY V. VICKERS, Kan., 61 Pac. Rep. 391. 

27. COUNTY WARRANT — Validity — Presumption.—A 
county warrant, nothing appearing on its face to the 
contrary, is prima facie evidence of the validity of the 
claim for which it was issued. The presumption of 
law is that the warrant was issued for legitimate 
county purposes, and that it was not issued in contra- 
vention of the federal limitation.—BOARD OF COM’RS 
OF D Country V. SAUER, Okla., 61 Pac. Rep. 367. 

28. CRIMINAL EvIDENCE—Howicide —-Threats.—Where 
defendant testified that, when he shot the deceased, 
the latter was approaching him, with a poker raised 
to strike him, sayiag ‘‘You will give me $10 orlI will 
take your head,” to refuse an instruction that the jury 
might consider any threats that deceased had made to 
the defendant that he would kill or injure him, in de- 
termining whether defendant had reasonable grounds 
for believing thatjhe wasin imminent danger of death 
or great personal injury, was error.—PEOPLE V. ZI- 
@ouras, N. Y.,57 N. E. Rep. 465. 

29. CRIMINAL Law — Assault — Self-Defense.—Where 
defendant claimed that at the time of the alleged fe- 
lonious assault he believed, from appearances, that 
the prosecuting witness was advancing with a gun, 
until he turned, when defendant saw it was an um- 
brella, and stopped firing, it was error to exclude evi- 
dence of a prior altercation between the parties, and a 
threat by the witness to take defendant's life.—ENLOW 
v. StaTE#, Ind.,57 N. E. Rep. 539. 


30. CRIMINAL Law — Bail— Prosecution for Misde- 
meanor.—Upon the postponement of a trial for misde- 
meanor, the justice of the peace may release the de- 
fendant from custody upon the execution of asufficient 
recognizance for his appearance for trial at the ap- 
pointed time; but the justice has no authority to ac- 
cept a deposit of money in lieu of bail, or as a substi- 
tute for a recognizance. Money so taken remains the 
property of the defendant, and may be recovered by 
him.—APPLEGATE v. YOUNG, Kan., 61 Pac. Rep. 402. 


31. CRIMINAL LAW—Banks and Banking—Insolvency 
—Receipt of Deposits.—Under Burns’ Rev. St. 1894, § 
2031, prohibiting the receipt of any deposit by an in- 
solvent bank from any person not indebted to it, the 
indebtedness of the depositor must be on a demand 
held by the bank against such depositor, and due from 
him at the time of the deposit, and equal to or in ex- 
cess of the amount deposited.—STaTE v. CADWALLA- 
DER, Ind., 57 N. E. Rep. 512. 


32. CRIMINAL LAaw—Homicide—Instructions.—A mem- 
orandum was found on accused foretelling the death 
of his wife and himself by his own hand, and on the 
trial for the murder of his wife he stated that she was 
to be the murderer, and the writing was to save her 
from the consequences of her crime should her cour- 
age prove insufficient for her self-execution after tak- 
ing his life. Held,that an instruction leaving to the 
jury whether they would accept the written memo- 
randum, or his statement on the trial exonerating 
himself, as to who was the murderer, was not erro- 
neous, as treating the memorandum as a narrative of 
the commission of the crime instead of evidence of an 
intention, where the memorandum was subsequently 
referred to asthe one which accused wrote previous 
to the -homicide.—PEOPLE V. MULLEN, N. Y.,57N. E. 
Rep. 473. 


38. CRIMINAL LAw—Larceny—Felonious Intent.—It is 
not necessary, to constitute the crime of larceny, 
that the felonious intent to appropriate to one’s own 
use should exist at the time of taking the property, 





and hence an instruction to this effect is properly re- 
fused.—BEST Vv. STATE, Ind., 57 N. E. Rep. 534. 

34. CRIMINAL LAW—Misconduct of Sheriff — Taking 
Photograph.—If, in his discretion, a sheriff deems it 
necessary to the prevention of the escape of an ac- 
cused person to take the prisoner’s photograph, and 
to ascertain his height, weight, and other physical pe- 
culiarities, and his name, residence, place of birth, 
etc., he may do so, without incurring lNability on his 
official bond therefor; his acts being without personal 
violence to the prisoner.—STATE v. CLAUSMIER, Ind., 
57 N. E. Rep. 541. 

35. CRIMINAL TRIAL—Witnesses — Impeachment.—A 
State’s witnese, on cross examination, in answer to a 
question as to whether he. was unfriendly to defend- 
ant, answered that he did not know; that he had never 
been very friendly. Counsel thereupon asked witness 
whetber or not he had not stated, in a certain conver- 
sation with him (counsel), that he had bought the de- 
fendant’s place, which the latter had given to his coun- 
sel for defending him, and that he had been told that, 
if defendant got out of jail he could get his place back, 
and that he wanted to know if such were the case. 
Held, that such question was incompetent to lay a 
foundation for impeachment, since about an immate- 
rial and incompetent matter.—RAGLAND V. STATE, Ala., 
27 South. Rep. 983. 

36. DsMaGES—Personal Injuries—Measure of Dam 
ages.—Profits derived from a business speculative and 
uncertain in character are not provable, as a measure 
of damages, in an action to recover for injuries negli- 
gently inflicted upon the owner of the business, where- 
by he was prevented from giving it his personal atten- 
tion, and earning from it such probable amount as its 
nature permitted; but they are provable to show the 
character and extent of the business in which the in- 
jured person was engaged, the probable value to him 
of the time he lost on account of his injuries, and the 
probable loss he sustained by not being able to give to 
his business his accustomed oversight and attention; 
and this rule is not affected by the fact that the busi- 
ness in question was that of a partnership conducted 
by the injured man and another.—CaicaGo, R. 1. &P. 
Ry. Co. Vv. SCHEIN-KOENIG, Kan., 61 Pac. Rep. 414. 

37. DEDICATION—Evidence.—In an action to recover 
reality, evidence of an oral dedication by an agent of 
plaintiff's grantor is inadmissible, where it is not 
shown that the agent had authority to dedicate.—CITY 
OF KaNnSAS CITY V. BANKS, Kan., 61 Pac. Rep. 333. 

38. ELECTRIC LIGHT COMPANY—Implied Contracts.— 
Where one electric light company purchases the plant 
of another company and continues its business, it im- 
pliedly contracts with its customers and the public 
that it will use such appliances and care as are known 
to the business to protect them from harm, and it is 
liable to anyone who suffers damage for its failure so 
to do; and, under the pleadings in this case, this ques- 
tion was sufijciently raised. WALLER v. LEAVENWORTH 
Lica? & HEATING Co., Kan., 61 Pac. Rep. 327. 


39. ELECTIONS—Contests—Counting Defective Ballots. 
—Under Burns’ Rey. St. Supp. 1897, § 6248¢, prescribing - 
the manner in which ballots shall be marked, and pro- 
viding that a mark on a ballot in violation thereof 
shall be treated as a distinguishing mark, and section 
6248g, providing that any ballotor part of a ballot from 
which it is impossible to determine the elector’s choice 
of candidates shall not be counted as to the candidates 
affected thereby, where a ballot is marked with a cross 
in the square opposite the names of two candidates for 
the same office, and is properly executed in other re- 
spects, such mark will not invalidate the entire ballot, 
but it may be counted for the candidates for other 
offices as to whom it is properly marked.—BORDERs vy. 
WILLIAMS, Ind., 57 N. E. Rep. 527. 

40. EQUITABLE ASSIGNMENT — Check— Appropriation 
of Fund.—An order for the payment of money which is 
not immediately effective does not operate as an equi- 
table assignment.—NEBRASKA MOLINE PLOW Co. y. 
FUEBRING, Neb., 83 N. W. Rep. 69. 
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41. EVIDENCE—Deeds.—A deed is admissible as evi- 
dence of title, though describing the land in the wrong 
county; it otherwise showing the identity of the land. 
—SILLIMAN V. WHITMER, Penn., 46 Atl. Rep. 489. 

42. FALSE IMPRISONMENT—Arrest Without Warrant.— 
A person who has been arrested without a warrant 
cannot lawfully be held in custody for any longer 
period than is reasonabiy necessary to obtain a legal 
warrant for his detention. Where he is held for a 
longer period without such writ or other authority 
from a competent court, he hasa right of action for 
false imprisonment against the officer or person who 
made the arrest and those by whom he has been se un- 
lawfully held in custody.—LEGER V. WARREN, Ohio, 57 
N. E. Rep. 506. 

43. FRAUDULENT CONVEYANCR—Bill to Redeem.—A 
conveyance by an insolvent corporation, made for the 
purpose of enforcing a settlement witb its creditors on 
its own terms, being fraudulent and void as against 
creditors, a court of equity will not entertain a bill by 
the grantor to redeem from the grantee under the 
claim of a secret trust, which it is alleged operates as 
a mortgage.—APPENAUG BLEACHING, DYEING & PRINT- 
ING CoO. V. Rawson, RB. I., 46 Atl. Rep. 455. 

44. FRAUDULENT CONVEYANCES—Disposition of Pro- 
ceeds of Mortgaged Property.— W here certain creditors 
in a suit against mortgagees, instituted, not for the 
benefit of general creditors, but to set aside certain 
mortgages, executed by their debtor, which are valid 
as between the parties, establish the invalidity as to 
them of such mortgages, the surplus proceeds of the 
mortgaged property, after satisfying complainants, 
may be paid to the mortgagees.— HIRSCH V. FIRST NaT. 
BaNK OF MCMINNVILLE, Oreg., 61 Pac. Rep. 345. 

45. HIGHWaYs—Gas—Pipes on Highway—Negligence. 
—It is unlawful to lay a natural gas pipe ou the surface 
of a highway, and the person maintaining it is liable 
for an injury resulting therefrom, even if the particular 
injury could not have been foreseen.—INDIANA NAtT- 
URAL & ILLUMINATING Gas CO. v. MCMArTH, [nd., 57 N. 
E. Rep. 593. 

46. INJUNCTION—Master and Servant—Trade Secrets. 
—A paper bag company employed a bag maker who 
had partially perfected a paper bag making machine, 
and it was agreed between them that the employee 
should be retained in the employ of the company, and 
receive more than asual wages, and that the employer 
should furnish money to perfect the machine, which 
should belong to the company as a trade secret, which 
the employee agreed not to divulge. Held that, the 
machine having been perfected, the employer could 
maintain an injunction against the employee to pre- 
vent the latter from manufacturing the machine for 
other parties.—WESTERVELT V. NATIONAL PAPER & SUP- 
PLY Co., Ind., 57 N. E. Rep. 552. 

47. INSOLVENCY—Set-Off.— Defendants in an action by 
the assignee of an insolvent bank may, though the 
note sued on was not due at the time of the failure, set 
off their deposits in the bank.—JacKk V. KLEPSER, 
Penn., 46 Atl. Rep. 479. 

48. INSURANCE—Employment of Mechanics on Prem- 
ises.—A fire insurance policy provided that it should 
be void if mechanics were employed in building, alter- 
ing, or repgiring the insured premises for more than 
15 days at atime, without the underwriter’s consent. 
At the time of loss, carpenters, painters, etc., had been 
employed for more than 15 days in tearing down cer- 
tain frame additions tothe building insured, and erect- 
ing one large addition. Held, that the provision in 
the policy was violated, and hence a suit to recover 
thereon was properly dismissed on the merits; the 
question as to whether the alterations in the building 
contributed to the loss being immaterial.—NEWPORT 
Imp. Co. v. Home Ins. Co., N. Y., 57 N. B. Rep. 475. 

49. INSURANCRE OCOMPANY—Foreign Insurance Com- 
pany—Action Against.—The fact that a foreign life in- 
surance company had at one time transacted business 

in this State under the license issued by the superin- 
tendent of insurance, and that it had filed in his office, 





as required by statute, its “written consent, irrevoca 
ble,” to the institution of suits against it in the courts 
of this State, and the issuance of summons against it, 
directed to the superintendent of insurance, does not 
subject itto suit in this State upon a policy of insur- 
ance wholly executed in another State, if previous to 
the issuance of such policy it had withdrawn or been 
expelled from this State, and had entirely ceased to do 
business here.—MUTUAL RESERVE FUND LIFE ASSN. V. 
Boyer, Kan., 61 Pac. Rep. 387. 

50. INSURANCE COMPANY — General Agent—Written 
Contract.—Where a written contract, apparently com- 
plete, by which plaintiff was appointed general agent 
of the defendant insurance company for a certain ter- 
ritory, provided that subagents should be solicited by 
plaintiff, and approved, commissioned and discontin- 
ued at will by defendant, and also that the contract 
might be terminated by either party, on notice, with- 
out any liability on defendant's part beyond commis- 
sions already earned, evidence of a parol stipulation, 
made on entering into the written contract, that on its 
termination the agency, plant and renewals of insur- 
ance should be left with plaintiff, defendant discon- 
tinuing its subagencies in that territory, was inadmis- 
sible, since such stipulation contradicted the written 
contract, and did not constitute an independent collat- 
eral contract.—STOWELL V. GREENWICH INS. CO. OF 
CITY OF NEW YORK, N. Y.,57 N. E. Rep. 480. 

51. INSURANCE POLICY—Forfeitures.—Courts will con- 
strue policies of insurance more strongly against the 
party by whom the contract has been drafted, and who 
has had the time and opportunity to select, with care 
and ingenuity, and with a view to its own interest, the 
language in which the contract is couched.—CoNNECT- 
ICUT FiRk Ins. CO. v. JEARY, Neb., 883 N. W. Rep. 78. 

52. INTOXICATING L'QuoRSsS—Evidence of the Quality 
of Liquor.—Where, on the trial of defendant for the 
illegal sale of the intoxicating liquors, the sale of} the 
liquors, as specified in the information, was admitted, 
and the defense was that they were not intoxicating, 
it was not error to permit other witnesses to testify to 
the intoxicating effects Of such liquors, even if the 
liquor drank by such witnesses was not charged in the 
information as being illegally sold.—STaTE v. CRaw- 
FORD, Kan., 61 Pac. Rep. 316. 

53. IRRIGATION DISTRICTS—Bonds.—The legislature 
may ratify or validate a sale or exchange of district ir- 
rigation bonds which was not authorized at the time 
such sale or exchange was made, and it may providea 
method of disposing of such bonds different from the 
one existing at the time they were voted.—BALTESs v. 
FARMERS’ IRR. DisT., Neb., 88 N. W. Rep. 88. 

54. JODGMENT—OConformity to Verdict.—In an action 
on an account for goods sold and delivered, where the 
answer denied that defendant was indebted in the 
amount sued for, but admitted that he had received 
goods for an amount less than the amount sued for, 
and offered judgment therefor, it is not error to enter 
judgment for plaintiff for the amount of such offer, 
and for defendant for his costs, on a verdict finding in 
favor of defendant.—Lew Vv. Lucas, Oreg., 61 Pac. Rep. 
844. 

55. LANDLORD AND TENANT—Removal of Machinery. 
—When a tenant accepts a lease of a fully equipped 
gristmill in active use for that purpose, with an obli- 
gation to keep the property in good repair, at his own 
cost, without exception of wear and tear, the elements, 
or other cause of dilapidation, and during his term 
takes the greater part of the equipment out of the 
mill, and so deals with it that it cannot be restored, 
and puts new machinery in its place, which thus be- 
comes an essential part of the mill equipment, and 
cannot be removed without destroying the property 
for milling purposes, the tenant will be restrained 
from removing the new machinery, and thus dismant- 
ling the mill.—ASHBY V. ASHBY, N. J., 46 Atl. Rep. 
528. 

56. LANDLORD'S LIEN.—A removal of crops from the 
leased premises by the tenant, and sale thereafter toa 
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purchaser with notice of the landlord’s lien, do not de 
feat the lien.—AIKENS Vv. STADELL, Kan.,61 Pac. Rep. 
335. 

57. LIMITATIONS—Contract to Convey.—Where there 
is an agreement between parties for a mutual exchange 
of lands, and each puts the other into possession of 
the lands so exchanged, and the agreement is subse- 
quently violated by one of the parties, by mortgaging 
the land to be conveyed by him, the cause of action in 
the other arises when he discovers the violation; and 
a subsequent verbal agreement between parties to 
wait five years before executing deeds each to the 
other, while it would bind the violator of the contract 
personally, would not preclude a subsequent grantee, 
who in good faith went into possession under claim of 
right, and without notice or knowledge of the agree- 
ment, from successfully pleading the statute, provided 
the possession was peaceable, uninterrupted, contin- 
uos, open, adverse, under claim of right, and known 
to plaintiff.—SNow v. Ricu, Utah, 61 Pac. Rep. 336. 

58. MaRRIAGE—Breach of Promise—Demand.—Even 
if a woman, to perfect her suit for breach of promise, 
must ever demand fulfillment of his promise, it is not 
necessary where he notified her of his intention to, 
and did, marry another.—FOLz v. WAGNER, Ind., 57 N. 
E. Rep. 564. 

59. MASTER AND SERVANT—Contract of Employment. 
—A contract of employment is complete, without re- 
gard to what letters passed between the parties -pre- 
viously, where plaintiff made his proposal by letter, 
stating theterms on which he would enter into de- 
fendant’s employ, and defendant, by letter, uncondi- 
tionally accepted his terms.—SEEDSMAN v. BASSLER, 
Ind., 57 N. E. Rep. 560. 

60. MASTER AND SBRVANT—Disobedience of Orders— 
Discharge.—Where a servant who agrees to give his 
services to a master, and to devote his best efforts to 
his duties, leaves such duties for a day to attend to his 
own private business, which was not urgent, regard- 
less of the condition of his master’s business, and in 
willful disobedience of his master’s orders not to go, 
such conduct is a violatign of his duties as a matter of 
law justifying his discharge.—JEROME V. QUEEN CITY 
CYCLE Co., N. Y.,57 N. E. Rep. 485. 

61. MASTER AND SERVANT — Injury to Employee— 
Pleading.—An employee, in an action for personal in- 
juries alleged to have been occasioned by defendant’s 
negligence in the use of an insufficient guy rope in 
operating a derrick, need not aver that he had in- 
spected the rope, or that he had not had opportunity to 
inspect it, or that he could not have learned of its de- 
fectiveness by the exercise of ordinary care.—CONSOL- 
IDATED STONE Co. Vv. WILLIAMS, Ind., 57 N. E. Rep. 558. 


62. MINES AND MINING — Injunction—Dams in Non- 
Navigable Stream.—Tbhe owner of dams in a non-navi- 


gable stream, and his predecessors in interest, had de- | 


posited tailings from the mine in the stream, and used 
the water thereof, for moré than 20 years, to carry off 
the debris. The owner of a lower claim built dams in 
the stream, about 8 feet high from the bed of the 
stream, at a point where, owing to the fall of the 
stream, defendant’s dam would have to be 70 feet high 
before it would back water on the premises of the up- 
per proprietor. Held, thatthe upper proprietor can- 
not enjoin the maintenance of the dam constructed by 
the lower proprietor, since the probability of injury to 
the upper proprietor by its maintenance is too remote, 
—BLAIR V. BOSWELL, Oreg., 61 Pac. Rep. 341. 


63. MINES AND MINING — Nuisance — Abatement. — 
Where defendant, the proprietor of a mining claim on 
astream, destroyed plaintiff's dams, situated below 
defendant’s on the ground that they constituted a pri- 
vate nuisance to defendant’s prior right of appropria- 
tion of the water, defendant is not entitled, in an ac- 
tion for injury to plaintiff's dams, to show the length 
of time he and his predecessors had used the water of 
the stream to carry off tailings from his mine or for 
flushing the stream, in the absence of evidence that 
defendant had been injured in any manner by the con- 





struction of plaintiff's dam, either by the backwater 
flooding defendant’s premises, or obstruction to the 
stream.—TORNER V. LOCY, Oreg., 61 Pac. Rep. 342. 

64. MONICIPAL CORPORATIONS—Contracts—Ultra Vires. 
—Tnhe plea of ultra vires, when interposed for or against 
a corporation, ought not to be permitted to prevail 
when it would not advance justice. Where a city has 
lawful authority to make a contract, makes the same, 
and accepts the benefits accruing. it ought not to be 
allowed to withhold payment for benefits accrued.— 
CITY OF Kansas CITY V. WYANDOTTE Gas CoO., Kan., 61 
Pac. Rep. 317. 

65. MUNICIPAL CORPORATIONS—Paving Assessment.— 
Where expenses of repairing a pavement are to be 
paid by general taxation, so that the improvement is 
permanent in its nature, andjthe whole of the paving 
assessment is levied against a life tenant of property 
abutting the paved street, the life tenant's remedy to 
secure a proper apportionment of liability between 
herself and the remainder-men is by injunction against 
the city to prevent collection of the assessment ex- 
cept in such proportion as shall be adjudged.—CHaM- 
BERLIN V. GLEASON, N. Y.,57 N. E. Rep. 488. 

66. MUNICIPAL CORPORATION — Railroads—Construc- 
tion of Streets.—Municipalities, under their general 
powers, may grant railroad companies the right to 


* lay their tracks longitudinally on their streets, where 


such use does not destroy or unreasonably impair the 
street as a highway for the} general public.—TowN oF 
NEWCASTLE V. LAKE Eaige & W. R. Co., Ind.,57 N. E. 
Rep. 516. 

67. MUNICIPAL CORPORATIONS—Street Improvement 
Assessment.—Under Burns’ Rev. St. 1894, § 4294, enact- 
ing that ifthe owner of any lot or parcel of ground 
against which an assessment exceeding $50 for street 
improvement, has been made, within two weeks after 
the making of such assessnient agrees in writing, to 
be filed with the clerk of the city or town, in consider- 
ation of the right to pay his assessments in install- 
ments, that he will not object to the assessments be- 
cause of illegality or irregularity, and will pay the 
same, with interest thereon, he shall have the benefit 
of paying his assessments in 10 annual installments, 
one who executes the waiver and agreement provided 
for therein becomes personally liable on the install- 
ments of his assessment as they become due.—EDWARD 
C. Jongs Co. Vv. Perry, Ind., 57 N. E. Rep. 583. 


68. MUNICIPAL CORPORATIONS—Street Improvements 
—Contract.—Town trustees cannot contract for a street 
improvement at a price largely in excess of the total 
special benefits to abutting property owners.—MCKEB 
Vv. TOWN OF PENDLETON, Ind., 57 N. E. Rep. 532. 

69. OFFICERS—Township Assessor—Vacancy.—Under 
Burns’ Rev. St. 1894, § 8508, providing that a vacancy in 
the office of township assessor shall be filled by ap- 
pointment, and that all assessors last elected or ap- 
pointed shall hold until the next election, and until 
their successors are elected and qualified, an appointee 
to fill a vacancy caused by death of the incumbent be- 
fore the expiration of his term holds office until a suc- 
cessor is elected and qualified.—STATE Vv. BURKS, Ind., 
57 N. E. Rep. 509. 

70. PARTNERSHIP — Purchase of Partner’s Share—As- 
sumption of Firm.—Defendant purchasedthe interest 
of one of two partners in the firm business, subject to 
the firm debts. A note executed inthe name of the 
new firm by the partner who had also been a member 
of the old firm was given to plaintiffin renewal of a 
note of theold firm. The partner who renewed the 
note informed plaintiff that defendant was a member 
of the new firm. The books of the new firm, to which 
defendant had access, showed the renewal note to have 
been executed by the new firm. Held that, though de- 
fendant did not actively participate inthe firm busi- 
ness, he is chargeable with what the books would have 
revealed, and hence estopped to deny that the trans- 
action was without his knowledge or consent, and is 
liable on the renewal note.—FLOUR CITY Nat. BANK v. 
WIDENER, N. Y., 57 N. E. Rep. 471. 
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71. PARTNERSHIP—What Constitutes—Associations.— 
A number of persons, firms, and corporations engaged 
in the business of dredging entered into a voluntary 
association, the object of which, as stated In its articles, 
was to designate and maintain a uniform scale of 
prices for dredging, and to equitably distribute work ; 
that officers should be elected aunually, but the chief 
powers were vested in an ‘‘adjuster;” that members 
might bid on work or make contracts, provided they 
bid according to the association rules, but, if a mem- 
ber secured more than its fair proportion of the work, 
the adjuster might assign the work secured to another 
member. Each member retained its own plant, there 
was nocentral plant, and the association partook of 
no gains or losses. Held,that such association was 
not a partnership, so as to entitle a member thereof, 
on death of another member, to dissolution, and a dis- 
tribution of its assets.—POTTER V. MORRIS & CUMMINGS 
DREDGING CO., N. J., 46 Atl. Rep. 587. 

72. PLEADING—Demurrer—Limitations.—A demurrer 
toa petition is properly sustained where the petition 
shows upon its face that all of the alleged causes of ac- 
tion were barred by the statute of limitations at the 
time the action was instituted.—HUNT V. JETMORE, 
Kan., 61 Pac. Rep. 325. 

73. PRINCIPAL AND AGENT—Accounting—Evidence.— 
Upon the trial of an action for the alleged failure of an 
employee to account for s;oods sold and profits arising 
from the sale of goods, it is incompetent for one to tes- 
tify to the usual profits arising from the sale of similar 
goods in another store in another city.—KAaFFER v. 
WALTERS, Kan., 61 Pac. Rep. 323. 

74. PRINCIPAL AND AGENT—Agent’s Authority—Ac- 
cepting Bank Book.—A eollecting agent has no author- 
ity to accept a savings bank deposit book in payment 
of a debt; so that the principal may return it in a rea- 
sonable time.—DIxXoOn Vv. Guay, N. H., 46 Atl. Rep. 456. 

75. PRINCIPAL AND AGENT—Authority to Mortgage.— 
Authority to make notes and to grant mortgages must 
be express and special, and is not conveyed by a gen- 
eral mandate authorizing an agent to take charge of, 
adjust, manage, and control the interests of heirs in a 
succession, although such agent may be called upon, 
in the proper discharge of his functions, to manage a 
plantation which forms part of the inheritance of such 
heirs, and to obtain advances for that purpose.—IN RE 
LAFOURCHE TRANSP. CO., La., 27 South. Rep. 958. 

76. RAILROAD COMPANY—Farm Crossings.—A land- 
owner, through whose farm a railroad runs, which 
practically divides the farm, has a reasonable right to 
maintain farm crossings at such places asthe neces- 
sities of his farm demand, so that the same will not 
interfere with the paramount use of the right of way 
by the railroad; and the railroad company must keep 
and maintain gates, when necessary, in its right of way 
fence, for such use.—ATCHISON, ETC. Ry. CO. v. Con- 
Lon, Kan., 61 Pac. Rep. 321. 


77. RAILROAD ComMpPaNYy—Fires — Evidence.—Where 
damages were claimed for negligence of a railroad in 
permitting a fire caused by it to escape from its right 
of way, evidence as to other fires along such right of 
way, and the condition of the grass at the time thereof, 
was immaterial.—Lake Erig & W.R. Co. v. MILLER, 
Ind., 57 N. E. Rep. 596. 

78. RAILROAD COMPANY—Ipjury to Child — Contribu- 
tory Negligence.—The general averment of the com- 
plaint for personal injury that plaintiff was without 
fault is overcome by the allegations that he attempted 
to get ona moving train, and that he was 9 years old, 
lacking a month, though there isthe statement of a 
conclusion that he was not of sufficient discretion and 
judgment to understand the danger of his undertak- 
ing; no facts on which to base lack of discretion and 
judgment being averred.—WOLFE V. PIERCE, Ind., 57 
N. E. Rep. 555. 

79. RAILROAD Company — Negligence—Injury from 
Bridges.—In the case of a brakeman found dead on top 
the train, with a wound over one eye, where he was 
struck by a bridge,— it appearing that wires of the 





bridge guard were three inches lower than the bridge, 
and thatthey were supposed to be,and (where not 
bent) were, eight inches apart,—it cannot be found 
that the accident was caused by the negligence of the 
railroad company, on the mere inference, from testi- 
mony that some ofthe wires were slightly bent, that 
his hat (over eight inches wide) might have passed be- 
tween wires further apart than the width of the hat, 
without his receiving any warning.—DESCHENES V. 
Concorp & M. R. R., N. H., 46 Atl. Rep. 467. 

80. RECEIVERS—Action—Pieading.—In an action by a 
receiver to enjoin the collection of promissory notes 
signed by the bank for which he is receiver, the com- 
plaint alleged that he was duly and legally appointed 
by the court in which his action was brought, in an ac- 
tion within the court's jurisdiction, and that in the or- 
der of his appointment he was commanded to reduce 
to possession all the property, rights, credits, and 
choses in action of every description, and, as such re- 
ceiver, to bring and maintain in hisown individual 
name avy action necessary in the discharge of his 
duties as such receiver. Held a sufficient averment of 
authority to bring the action.—TaYLOR v. CANADAY, 
Ind., 57 N. E. Rep. 524. 


81. RECEIVER—Appointment.—In a suit to foreclose 
a mortgage on the homestead of the mortgagor after 
sale and confirmation, a failure to pay taxes that have 
accrued thereon before gale is not sufficient to warrant 
the appointment of a receiver with directions to take 
and rent the property, and apply the rents so collected 
to the discharge of such tax lien.—WILSON v. WOLF, 
Kan., 61 Pac. Rep. 311. 

82. REFORMATION—Lease—Evidence.—Parol declara- 
tions made by lessors’ agent at the time of the execu- 
tion ofa guaranty forthe payment of rent, to the ef- 
fect that the lease would be altered by inserting a 
clause providing for the abatement of the rent specified 
in the lease and guaranty, is inadmissible in an action 
to reform the lease on the ground of mistake.—SEITzZ 
Baew. Co. Vv. AYRES, N. J., 46 Atl. Rep. 535. 

8%, SaLE—Chattel Mortgagee — Validity.—Where a 
chattel mortgage was executed to defendant on goods 
purchased from plaintiff, immediately after they were 
delivered to him, tosecure a pre existing indebtedness, 
on proof that the purchaser was insolvent at the tinte 
ofthe purchase, and had no intention to pay for the 
goods, or that he had misrepresented his financial 
standing in order to procure credit, the burden was 
cast on the defendant to establish the validity and 
good faith of his mortgage.—REID, MURDOCK & Co. v. 
BrirRD, Colo., 61 Pac, Rep. 353. 

84. SaLEs—Purchaser’s Vendee—Breach of Warranty. 
—Where threc joint contractors executed notes in 
payment for an ice machine, and thereafter a fourth 
person acquired an interest in the machine, and the 
four signed a note in renewal of one of the old notes, 
such fourth person isa party tothe contract of war- 
ranty, and entitled to enforce it jointly with the others. 
—YORK MFG. CO. V. BONNELL, Ind., 57 N. E. Rep. 590. 

85. TaXaTION—Exemptions—School Property.—Prop- 
erty used partly for school purposes and partly for 
purposes of residence by the owner and his family 
cannot claim the full exemption from taxation ac- 
corded by article 207 of the constitution of 1879 and 
article 230 of the constitution of 1898 to property “used 
exclusively for colleges and other school purpioses.”— 
FERRELL V. PENROSE, La., 27 South. Rep. 945. 

86. STATUTES — Enactment — Evidence.—When the 
legislative journals are defective, mutilated, incom- 
plete, their silence will not, as against the enrolled bill 
on file in the office of the secretary of state, be taken 
as evidence that the yeas and nays on the final passage 
of the bill were not recorded as required by the consti- 
tution.—STATE Vv. FRankK, Neb., 83 N. W. Rep. 74. 

87. TRIaL—View of Premises.—The jury may take Into 
account the result of their observations at the locus in 
quo, and make it,in connection with the other evi- 
dence, the basis of their verdict.—CuHicaco, R. 1. & P. 
R. Co. v. FARWELL, Neb , 83 N. W. Rep. 71. 








180 


CENTRAL LAW JOURNAL. 





No. 9 








88. TROVER AND CONVERSION—Wife’s Separate Prop- 
erty.—In an action by a married woman for the con. 
version of goods, a demurrer to the petition because it 
did not state that the goods were plaintiff's separate 
property was properly overruled where the petition 
did not state that she was a married woman.—HAnpD V. 
SOODELETTI, Cal., 61 Pac. Rep. 378. 

89. WAREHOUSEMEN — Contract — Pleading.—A com- 
plaint alleging that defendant was a warehouseman; 
that plaintiff was engaged in buying butter for future 
use; that defendant undertook and agreed with plaint- 
iff, for a reasonable charge, to cause the butter to be 
kept in frozen storage in its rooms; that plaintiff de- 
livered to it butter to be so kept, and agreed to and did 
pay its charges therefor; that, in consideration of 
plaintiff's promise to pay said charges, it accepted and 
kept said butter In its frozen storage rooms, and under- 
took to use ordinary skill, diligence and care in the 
storage and preservation thereof; that it wholly failed 
to use due, ordinary and reasonable care, skill and 
diligence in the storage and preservation of said but- 
ter, by reason of which it was injured, avers a contract 
to use skill and care in the storage and preservation of 
the butter, and a breach thereof, so that, the action 
being ex contractu, absence of contributory negligence 
need not be averred.—HOLT Ick & COLD STORAGE Co. 
v. ARTHUR JORDAN O0O., Ind., 57 N. E. Rep. 575. 


90. WATERS AND WATER Coursks — Irrigation.—An 
irrigation company organized under Laws 1887, ch. 12, 
has the right, under section 17, to make surveys for 
reservoirs and pipe lines and ditches, and to enter 
upon and condemn and appropriate land, timber, etc., 
as may be necessary for the uses of the company, not- 
withstanding it is not the owner of the land to be irri- 
gated by the water supplied by such reservoirs, pipe 
lines and ditches, nor previously employed by the 
owners to divert the water for their use.—ALBUQUERQUE 
LaNnD & IRRIGATION CO. V. GUTIERREZ, N. M., 61 Pac. 
Rep. 357. 

91. WILLs—Construction—Creation of Trust.—A dece- 
dent directed that his wife should, out of the property 
given and bequeathed to her by the will, use so much 
thereof for the support and benefit of his niece, who 
had lived in their family for several years aod had no 
other home, as his wife stould from time to time, in 
her discretion, think best todo. By another clause he 
directed the payment of an annuity to his wife, and on 
her death the payment of a part of the annuity to her 
niece until her marriage, and, if she never married, for 
life. The residue and remainder of the estate were be- 
queathed to the wife. Held, that the will created a 
trust for the niece’s benefit, charged upon the residu- 
ary estate.—COLLIST#&R V. FassiTT, N. Y., 57 N. Kh. Rep. 
490. 

92. WILLs—Construction—Estates Created.—Testator, 
betore his death, purchased real property, and con- 
veyed it to his wife in fee-simple. By the second 
clause in bis will he devised and bequeathed to his 
wife all his property, to use as she might desire, with 
power to selland convey. By the third clause he di- 
rected that at death of his wife “all the property which 
she might then own” should be equally divided be- 
tween his granddaughter, the defendant, and his foster 
son, the plaintiff, excepting one acre of land, which, 
by the fourth clause, he directed should be vested in 
defendant, her mother, and plaintiff, in case his wife 
had not disposed of it prior to her death. Held that, 
as the second clauseof the will gave to testator’s wife 
an absolute title in fee, the limitation over was in- 
operative and void.—OaMERON V. PARISH, Ind., 57 N. 
E. Rep. 547. 


93. WitLs—Construction—Joint Tenancy.—Testatrix, 
with a life estate in property of a deceased husband, 
over which she had power of appointment by will 
among their children, created a trust, setting apart 
certain of the property, consisting wholly of person- 
alty, to certain children and grandchildren, the income 
of which was to be paid to them during life, with pro- 
visions disposing of such income in case of the death 





of any child or grandchild. One of the beneficiaries 
having died, testatrix added a codicil declaring certain 
children named to be residuary legatees of all stock, 
bonds and money remaining undisposed of. Held, that 
the codicil created an absolute gift to the residuary 
legatees as joint tenants of any residue.—GALLAGHER 
v. RHODE ISLAND HOSPITAL Trust Co.,R. I., 46 Atl. 
Rep. 451. 

94. WiLLs—Construction — Perpetuities.—The word 
*‘living,” in a will providing for distribution after 
death of all testator’s grandchildren and when the 
youngest grandchild living of his son was 22 years old, 
will be held to refer not to the death of testator, but to 
the time of distribution, where many parts of the will 
are meaningless with the former construction, but all 
have a meaning with the latter construction.—IN RE 
GBERBER’S ESTATE, Penn., 46 Atl. Rep. 497. 

95. WILL8S—Devise—Fee Tail.—Under a will giving 
one-fourth of certain real estate to testator’s wife for 
life, and at her death to his children, and continuing: 
“The remaining three-fourths I give and devise in 
equal parts to my three sisters, E, A and C, and to their 
heirs. Ifthe said C should die without issue, I direct 
that her share shall be divided amongst the surviving 
legatees named,” C takes a fee tail, converted by Act 
April 27, 1855 (P. L. 868), into a fee-simple.—STOUCH V. 
ZEIGLER, Penn., 46 Atl. Rep. 486. 

96. WILL—Execution—Sufficiency.—C duly signed an 
instrument intended to be his last will and testament, 
two pbysicians being present at his request to attest 
as witnesses. C was then sitting on the side of his 
bed, the paper lying on a book in front of him, the 
book being uponachair. One of the physicians took 
the paper, and both stepped through a doorway into 
an adjoining room, and affixed their signatures at a 
table which stood 10 feet from the testator. He could 
have seen the table by stepping forward 2 or 3 feet, but 
did notdoso. The attestation consumed not to exceed 
two minutes of time. The witnesses returned to the 
testator; their signatures were pointed out to him; he 
took the paper into his own haads, looked it over, and 
pronounced it “all right.” Held, that Gen. St. 1894, § 
4426, which requires that wills must be attested and 
subscribed by the witnesses in the ‘‘presence” of the 
testator, was sufficiently complied with.—CUNNINGHAM 
v. CUNNINGHAM, Minn., 83 N. W. Rep. 58. 

97. WILL—Loss—Revocation.—If a will, proved to 
have been executed, cannot be found after the testa- 
tor’s death, and the will remained in his possession, or 
he had ready access to it, the presumption is that he 
destroyed it animo revocandi.—IN RE WILLITT’sS ESTATK, 
N.J.,46 Atl. Rep. 519. 

98. WILL8S—Repairs—Remainder-men.—A provision in 
a will which requires a tenant to keep a property in 
good repair, which contains no exception relieving 
him from the duty to make repairs occasioned by wear 
and tear or the elements, or other named reason, 
obliges the tenant to maintain the property in good 
repair, without regard to the cause of dilapidation.— 
ASHBY V. ASHBY, N. J., 46 Atl. Rep. 522. 


99. WILLS—Rule in Shelley’s Case.—A will devising 
land to K for life, and from decease of R devising it to 
R’s oldest son then living, and then proceeding: ‘It 
he has no son living atthe time of his death, then to 
his legal heirs and representatives,” is to be read as if 
the devise to the oldest son did not appear, R never 
having a son; and the alternative devise following 
brings the case within the rule in Shelley’s case.—EBY 
Vv. SHANK, Penn., 46 Atl. Rep. 495. 


100. WITNESSES—Husband and Wife.— A recovery can- 
not be had, on an alleged contract between husband 
and wife, on unsupported evidence of the husband, 
though the parties were not husband and wife at the 
time of trial, since Gen. Laws, ch. 244, § 27, prohibits a 
husband from disclosing communications made to him 
by his wife during marriage, except in a divorce trial ; 
and such statute, being based on public policy, canno 
be waived by failure to object tothe -~ crcceii eel 
SON V. ROBINSON, R. I., 46 Atl. Rep. 455. 





